SUPPLEMENT 


American Journal of International Law 


VOLUME 48 


1954. 


OFFICIAL DOCUMENTS 


PUBLISHED BY 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
(Incorporated by Act of Congress, Sept. 20, 1950) 


PuBLICATION OFFICE: EXECUTIVE AND EpITorIAL OFFICE: 


LANCASTER PRESS, INC. 1826 JEFFERSON PLACE, N.W. 
LANCASTER, Pa. WasHIncTon 6, D. C. 


Copyright, 1954, by The American Society of International Law 


GRAD. R. * 
TO THE 
. 


as) 


} 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


AMERICAN JOURNAL OF INTERNATIONAL LAW 
SUPPLEMENT OF DOCUMENTS 


VOL. 48 CONTENTS 1954 


NUMBER 1, JANUARY, 1954 
PAGE 


Unitep Nations. Report of the International Law Commission Covering the Work 
of Its Fifth Session, June 1—August 14, 1953 1 


INTERNATIONAL CONVENTION FOR THE H1IGH Seas FISHERIES OF THE NORTH PACIFIC 
OcEAN WITH A ProTocoL RELATING THERETO. Tokyo, May 9, 1952 ......... 71 


NUMBER 2, APRIL, 1954 


NortH ATLANTIC TREATY ORGANIZATION. Agreement between the Parties Regard- 


ing the Status of Their Forces. London, June 19, 1951 ......cccceccceeecees 83 

U. 8. Senate Resolution of Ratification. July 14, 1953 100 
CONTINENTAL SHELF: 

Australia. Proclamations. September 10, 1953 ......cccccccccccccccccccces 102 
United States: 

Outer Continental Shelf Lands Act. August 7, 1953 110 


NUMBER 3, JULY, 1954 


TENTH INTER-AMERICAN CONFERENCE. Caracas, March 1-28, 1954. Resolutions: 


XCVI. Colonies and Occupied Territories in America ............+00e00005 125 
CIII. Protocol to Convention on Duties and Rights of States in the Event 
CIV. Principles of International Law Governing the Responsibility of the 
128 
LXXXIV. Conservation of Natural Resources: Continental Shelf and Marine 
XCIX. Possibility of Revising the American Treaty on Pacific Settlement .. 130 
©. Inter-American Court of Justice 131 
CII. Inter-American Peace Committee ...........ceeeecceececencscees 131 


Statement of Delegation of the United States on the Final Act ...... 132 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PAGE 
MutTuaL DEFENSE ASSISTANCE: 

Indochina-United States. Agreement. Saigon, December 23, 1950 ......+e000. 133 
Japan-United States. Agreement. Tokyo, March 8, 1954 .....cceeeeccececees 138 
Arrangements for Return of Equipment under Art. I. Tokyo, March 8, 1954 145 
Korea-United States. Treaty. Washington, October 1, 1953 ..........eeeee. 147 

U. S. Senate Resolution of Ratification with an Understanding. January 26, 

Joint Statement by Secretary of State Dulles and President Syngman Rhee. 
Statement by Secretary of State Dulles. October 1, 1953 .........ceeeeeeeeee 151 


NUMBER 4, OCTOBER, 1954 


NortH ATLANTIC TREATY ORGANIZATION: 


Agreement on the Status of the North Atlantic Treaty Organization, National 
Representatives and International Staff. Ottawa, September 20, 1951 ....... 153 


Protocol on the Status of International Military Headquarters Set Up Pursuant 
to the North Atlantic Treaty. Paris, August 28, 1952 .....cccccccccccccecs 


iv 

| 

| 

| 

| 

1 

\ 

| 
j 


OFFICIAL DOCUMENTS 


CONTENTS 
PAGE 
UNITED Nations. Report of the International Law Commission Covering the Work 
of Its Fifth Session, June l—August 14, 1953 ...........ccccscccccccccceces ] 


INTERNATIONAL CONVENTION FOR THE HIGH SEAS FISHERIES OF THE NORTH 
Paciric OCEAN WITH A PROTOCOL RELATING THERETO. Tokyo, May 9, 1952 71 


| 
{ 
| 
4 
4 
4 
| 
| 


UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS FIFTH SESSION;JUNE 1-AUGUST§14,21953 ! 


CHAPTER I 


INTRODUCTION 


.1. The International Law Commission, established in pursuance of 
General Assembly resolution 174 (II) of 21 November 1947 and in ac- 
cordance with the Statute of the Commission annexed thereto, held its fifth 
session at Geneva, Switzerland, from 1 June to 14 August 1953. The 
work of the Commission during the session is related in the present report 
which is submitted to the General Assembly. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Name 


Mr. Ricardo J. Alfaro 
Mr. Gilberto Amado 
Mr. Roberto Cérdova 
Mr. J. P. A. Francois 
Mr. Shushi Hsu 

Mr. Manley O. Hudson 
Faris Bey el-Khouri 
Mr. F. I. Kozhevnikov 
Mr. H. Lauterpacht 


Mr. Rabhabinod Pal 
Mr. A. E. F. Sandstrém 
Mr. Georges Scelle 

Mr. Jean Spiropoulos 
Mr. J. M.Yepes 

Mr. Jaroslav Zourek 


Nationality 
Panama 
Brazil 
Mexico 
Netherlands 
China 
United States of America 
Syria 
Union of Soviet Socialist Republics 
United Kingdom of Great Britain 
and Northern Ireland 
India 
Sweden 
France 
Greece 
Colombia 
Czechoslovakia 


3. With the exception of Mr. Manley O. Hudson, who for reasons of 


present at the fifth session. 


1U.N. General Assembly, 8th Sess., Official Records, Supp. No. 9 (A/2456). 


health was unable to attend, all the members of the Commission were 
Mr. Cérdova attended the meetings of the 
Commission from 22 June, Mr. Spiropoulos from 10 June to 8 August. 
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Mr. Pal ceased to attend meetings after 16 July, and Mr. Hsu after 11 


August. 
Il. OFFICERS 


4. At its meeting on 1 June 1953, the Commission elected the following 
officers : 

Chairman: Mr. J. P. A. Francois; 

First Vice-Chairman: Mr. Gilberto Amado; 

Second Vice-Chairman: Mr. F. I. Kozhevnikov; 

Rapporteur: Mr. H. Lauterpacht. 


5. Mr. Yuen-li Liang, Director of the Division for the Development and 
Codification of International Law, represented the Secretary-General and 


acted as Secretary of the Commission. 


Ill, AGENDA 


6. The Commission adopted an agenda for the fifth session consisting 
of the following items: 


(1) Arbitral procedure 

(2) Régime of the high seas 

(3) Régime of the territorial sea 

(4) Law of treaties 

(5) Nationality including statelessness 

(6) Draft code of offences against the peace and security of mankind 

(7) Request of the General Assembly concerning the codification of the 
topic ‘‘diplomatie intercourse and immunities’’ 

(8) Date and place of the sixth session 

(9) Ways and means of providing for the expression of dissenting 
opinions in the report of the Commission covering the work of each session 


(10) Other business 


7. In the course of the session the Commission held fifty-seven meetings. 
It considered the items on the agenda, with the exception of the régime of 
the territorial sea (item 3) and the law of treaties (item 4). The docu- 
ments submitted to the Commission regarding item 3, namely, ‘‘Second 
report on the Régime of the Territorial Sea’’ (A/CN.4/61 and A/CN.4/ 
61/Add.1), by Mr. Frangois, special rapporteur, and ‘‘Information and 
Observations submitted by Governments regarding the Question of the 
Delimitation of the Territorial Sea of Two Adjacent States’’ (A/CN.4/71 
and A/CN.4/71/ Add. 1), compiled by the Secretariat, as well as the docu- 
ment pertaining to item 4, ‘‘Report on the Law of Treaties’’ (A/CN.4/63) 
by Mr. Lauterpacht, special rapporteur, were held over for consideration 
at the next session. 

8. The work on the questions dealt with by the Commission is sum- 
marized in Chapters II to V of the present report. 
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ARBITRAL PROCEDURE 


I, INTRODUCTION 


9. At its first session in 1949, the International Law Commission se- 
lected arbitral procedure as one of the topics of codification of international 
law and appointed Mr. Georges Scelle as special rapporteur. The succes- 
sive stages of the preparation and discussion of that topic are set forth in 
paragraphs 11-14 of the report of the Commission on its fourth session.’ 

10. At its fourth session in 1952, the Commission adopted a ‘‘draft on 
arbitral procedure’’ with accompanying comment.? In accordance with 
Article 21, paragraph 2, of its Statute, the Commission decided to transmit 
the draft, through the Secretary-General, to the governments with the 
request that they should submit their comments. The Commission also 
decided to draw up, during its fifth session in 1953, a final draft for sub- 
mission to the General Assembly in accordance with Article 22 of its 
Statute. 

11. Up to the time of the meeting of the Commission on 1 June 1953, 
comments were received from the governments of the following countries: 
Argentina, Belgium, Brazil, Chile, India, The Netherlands, Norway, Sweden, 
the United Kingdom of Great Britain and Northern Ireland and the United 
States of America.* An acknowledgment of the great value of these com- 
ments, as well as some observations relevant thereto, are contained below 
in paragraphs 30 et seq., of the present report. The comments will be 
found in Annex I * to the report. 

12. During its fifth session in 1953, the Commission at its 185th to 
194th meetings considered the draft in the light of the comments of gov- 
ernments and of the study of the provisional draft by its members in the 
intervening period between the fourth and fifth sessions. As the result, 
the Commission adopted a number of substantial changes which are com- 
mented upon in the present report. No reference is made to verbal 
changes and alterations in drafting. 

13. The Commission was greatly aided in its work during the fifth 
session by the detailed commentary prepared by the Secretariat in ac- 
cordance with a decision taken at the fourth session by reference to Article 


1 See the report of the International Law Commission covering the work of its fourth 
session, Official Records of the General Assembly, Seventh Session, Supplement No. 9, 
doc. A/2163 [reprinted in this JourNaAL, Supp., Vol. 47 (1953), p. 1], pars. 11-14. 

2 Ibid., par. 24. 

3 The Government of Uruguay transmitted to the Commission the comments of the 
Faculty of Law and Social Sciences in Montevideo and of the Uruguayan Institute of 
International Law. These comments were received too late to be taken into considera- 
tion, * Not printed here. 
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20 of the Statute. In the opinion of the Commission that commentary, 
which contains an account and analysis of the existing practice in the mat- 
ter of arbitral procedure and of available jurisprudence and doctrine, 
constitutes a valuable contribution to the study and the application of 
the law of arbitral procedure. It is also the view of the Commission that, 
after being revised and supplemented by the Secretariat in the light of the 
decisions taken by the Commission at its fifth session, the commentary 
should be published. 

14. The term ‘‘arbitral procedure’’ as used in the title of the draft 
(see paragraph 57) refers to arbitral procedure in its wider sense, 7.e., pro- 
visions for safeguarding the effectiveness of arbitration engagements ac- 
cepted by the parties, as well as clauses relating to the constitution and 
powers of the tribunal, the general rules of evidence and procedure, and 
the award of the arbitrators. The Commission did not consider it neces- 
sary to frame detailed rules of procedure on the lines of those embodied, 
for instance, in the Rules of the International Court of Justice. Such de- 
tailed rules of procedure are liable to vary according to the circumstances 
of each arbitration. On the other hand, it is probable that the parties 
may find it useful in some eases to have before them a collection of rules 
of arbitral procedure in the more limited and technical sense of the term. 
The Commission considers it desirable that the commentary to be pre- 
pared by the Secretariat and referred to in paragraph 13 above should 
contain as an annex a collection of rules of arbitral procedure in the sense 
just mentioned. 


II. THE OBJECT AND NATURE OF THE DRAFT ON ARBITRAL PROCEDURE 


15. The present draft on arbitral procedure has a dual aspect. While 
in some matters, which are of a fundamental nature, it does no more than 
codify the existing law of international arbitration, in other respects its 
provisions are in the nature of a formulation, de lege ferenda, of what 
the Commission considers to be desirable developments in this field of 
arbitral procedure. The Statute of the Commission clearly envisages, and 
regulates separately, these two functions. This does not mean that these 
two functions can be invariably—or even normally—kept apart in the 
drafts prepared by the Commission. In the case of some topics it may be 
possible to limit the function of the Commission to one or the other of these 
two fields of its activity. In the case of other topics these two functions 
must be combined if the Commission is to fulfil its dual task of, in the 
language of Article 13 of the Charter of the United Nations, ‘‘ progressive 
development of international law and its codification.’’ At the same time 
the Commission considers it of utmost importance that the difference be- 
tween these two aspects of its activity should be constantly borne in mind. 
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A 
Codification of the law of arbitral procedure 


16. The Commission considers that, with regard to the basic features 
of the law of arbitral procedure, the present draft is no more than a 
codification of existing law. According to established law and practice, 
international arbitration is a procedure for the settlement of disputes 
between states by a binding award on the basis of law and as the result 
of an undertaking voluntarily accepted. It is also of the essence of the 
traditional law of arbitral procedure, fully maintained in the present 
draft, that the arbitrators chosen should be either freely selected by the 
parties or, at least, that the parties should have been given the opportunity 
of a free choice of arbitrators. The same principle of free determination 
by the parties applies to the competence of the arbitral tribunal, the law 
to be applied and the procedure to be followed by the tribunal. 

17. All these features of the traditional law of arbitral procedure have 
been preserved in the present draft. Thus, Article 1 of the draft lays down 
that the obligation to arbitrate results from an undertaking voluntarily 
accepted by the parties. Article 3, paragraph 1, and Article 4 expressly 
embody the principle that, in the first instance, the tribunal must be con- 
stituted by the parties. Article 6 reaffirms that principle in the case 
of all vacancies for which the parties are not responsible. Articles 9 and 
10 safeguard for the parties the right to determine by agreement the 
powers and the procedure of the tribunal. Article 12 gives expression to 
the principle that, in the absence of special rules agreed upon by the 
parties, the law to be applied by the arbitral tribunal is identical with the 
law administered by the International Court of Justice by virtue of Article 
38 of its Statute, namely, in addition to the subsidiary sources therein 
enumerated, the rules and principles of international law—customary and 
conventional—and general principles of law recognized by civilized states. 
Chapter V of the draft, which affirms the principle of the binding force 
of the award, provides at the same time the necessary judicial safeguards 
of the legal character of the award in the matter of the form and the pub- 
licity of the award as well as of its interpretation. While, once more in 
accordance with arbitral practice, the award is considered as final without 
possibility of appeal, provision is made, in Chapters VI and VII of the 
draft, for exceptional remedies calculated to uphold the judicial character 
of the award as well as the will of the parties as a source of the jurisdiction 
of the tribunal. This the draft attempts to achieve in the articles bearing 
on the procedure of revision and annulment in cases in which the award 
fails to measure up to certain fundamental procedural safeguards and, 
above all, in cases in which the arbitral tribunal has exceeded the powers 
conferred upon it by the parties. Respect for the will of the parties, in 
the matter of the competence conferred upon the tribunal to settle the 
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dispute, is an essential requirement of arbitration. Excess of such powers, 
when duly declared by an impartial aathority to have taken place, is a 
cause of nullity. These essential features of traditional international 
arbitration—and, in fact, of arbitration in general—have been meticulously 
followed in the draft. They constitute its main feature. To that extent the 
present draft on arbitral procedure must be considered as being primarily 
in the nature of codification of existing international law. 


B 
Development of the law of arbitral procedure 


18. While with regard to what must be considered as the primary aspect 
of international arbitration the present draft codifies existing law, it pro- 
ceeds, in a distinct sense, by way of developing international law with 
regard to certain procedural safeguards for securing the effectiveness, in 
accordance with the original common intention of the parties, of the under- 
taking to arbitrate. Without expressly departing from any established 
rule, the Commission has gone in this respect outside the existing law by 
devising, for the acceptance of governments, such machinery as is calculated 
to safeguard the effectiveness of the obligation, freely undertaken, to submit 
to arbitration an existing dispute or future disputes. 

19. As past experience has shown, the obligation to settle a dispute 
or future disputes by arbitration may be frustrated in a number of con- 
tingencies—all of which the Commission has attempted to cover in the 
present draft. 

20. In the first instance, when an undertaking to arbitrate is invoked 
by a party, the other party may maintain that the subject-matter of the 
dispute is not covered by the obligation to arbitrate. By claiming the 
right to decide unilaterally on the correctness of its view, that party may 
render illusory its legal obligation to submit the dispute to arbitration. 
Article 2 of the draft makes that result legally impossible by providing 
for a binding decision of the International Court of Justice on the disputed 
question of the arbitrability of the dispute. It must be noted that the 
only innovation which the draft has introduced in this connexion is that 
machinery has been established where it does not already exist. The 
legal power of the arbitral tribunal to decide on the question of the 
arbitrability of the dispute—i.e., the question whether the dispute comes 
within the scope of the obligation to arbitrate—is a well-established prin- 
ciple of international and national jurisprudence. However, it is essential 
to provide for determination of this question in cases where there is not 
as yet in existence a tribunal constituted by the parties. 

21. Secondly, the parties—while not disagreeing on the arbitrability of 
the dispute—may have failed to make provision for the effective consti- 
tution of the arbitral tribunal. It is also possible, and practice has shown 
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that this is no mere theoretical possibility, that notwithstanding the presence 
of the requisite provisions for the constitution of the tribunal, a party may 
refuse to co-operate in the constitution of the tribunal. Article 3 of the 
draft is intended to meet these contingencies by conferring upon the 
President of the International Court of Justice the power to make the 
necessary appointments. 

22. Thirdly, there may be a failure of the arbitral proceedings—and 
the ensuing frustration of the common intention of the parties to arbitrate 
—in consequence of the withdrawal of an arbitrator of his own accord 
or at the instance of the government responsible for his appointment. 
Articles 5 to 8 of the draft are designed to avoid that result by laying down 
the principle of the immutability of the tribunal, once it has been consti- 
tuted, except in specified cases, and by creating the requisite machinery 
for the filling of vacancies regardless of whether they arise in contingencies 
authorized in the draft or whether they are due to action taken in violation 
of its provisions. 

23. Fourthly, while the draft recognizes the necessity for a compromis, 
or any similar instrument adequate for the purpose, adopted by agreement 
of the parties either as part of the original undertaking or subsequent 
thereto, it does not permit the principal undertaking to be stultified as the 
result of the failure of the parties to agree on the compromis. For this 
reason, Article 10 of the draft includes detailed provisions for the drawing 
up of the compromis by the arbitral tribunal in cases in which the parties 
have failed to reach agreement on the subject. Similarly, with the same 
object in view, Article 13 confers upon the tribunal the power to formulate 
its rules of procedure whenever the compromis, or its equivalent, fails to 
cover the matter wholly or in part. 

24. Fifthly, in order to secure the effectiveness of the principal obliga- 
tion to submit the dispute to a final and complete settlement by arbitration, 
the draft contains provisions for the obligatory jurisdiction of the arbitral 
tribunal with regard to counterclaims arising directly out of the subject- 
matter of the dispute (Article 16), for the power of the tribunal to decree 
provisional measures to be taken for the protection of the respective in- 
terests of the parties (Article 17), for the right of the tribunal to extend, 
at the request of either party, the time limit for the rendering of the award 
as originally fixed by the parties (Article 23), and for its power, subject 
to proper safeguards, to render an award in cases in which one of the 
parties has failed to appear before the tribunal (Article 20). 

25. Finally, the draft includes articles intended to secure the effective- 
ness of the undertaking to arbitrate in connexion with the revision and the 
annulment of the award as provided in Chapters VI and VII of the draft. 
While the award is, in principle, final and not subject to appeal, the Com- 
mission felt it essential to recognize the legal right of the parties to ask 
for the revision of the award in case of discovery of new material facts, 
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as defined in Article 29, or for its annulment on important grounds enu- 
merated in Article 30. These include, in particular, excess of jurisdiction 
on the part of the arbitral tribunal. However, as past experience has 
shown, these essential remedies—unless accompanied by machinery ensur- 
ing the impartial ascertainment of the existence of the reasons invoked for 
the revision or the declaration of the nullity of the award—may render 
ineffective the legal obligation of a final settlement of a dispute through 
arbitration. The purpose of Articles 29 and 31 is to provide such 
machinery. 

26. The considerations referred to in the preceding paragraph apply in 
particular to the question of nullity on account of excess of jurisdiction. 
It is a fundamental—and inescapable—principle of jurisprudence that 
an arbitral tribunal must have the power to determine its competence on 
the basis of the instrument which is the source of its jurisdiction. It is a 
no less fundamental principle that an award rendered in excess of the 
powers conferred by that instrument is null and void. The satisfactory 
operation of these two equally essential principles can be assured only by 
an impartial judicial authority competent to decide whether there has 
taken place excess of jurisdiction. Article 31 of the draft is intended to 
resolve that difficulty which in the past has frequently proved detrimental 
to the cause of international arbitration and to the authority of inter- 
national law. 

27. In the view of the Commission, while the provisions of the draft 
referred to above constitute procedural innovations and while to that ex- 
tent they fall within the orbit of development of international law inasmuch 
as their object is to safeguard the effectiveness of undertakings voluntarily 
undertaken, they are not otherwise innovations at all. In that respect their 
sole purpose is to safeguard the principle of good faith and the equally 
fundamental principle of respect for treaty obligations. Both these prin- 
ciples are at the very basis of international law. 

28. Certain members of the Commission were of the opinion that the 
draft prepared by the Commission went far beyond the scope of arbitral 
procedure and contained substantive provisions contrary to the notion 
of arbitration as conceived in existing international law. They argued in 
particular that the draft tended to impose on contracting states an obliga- 
tion to arbitrate even when the parties were unable to agree on the 
compromis so that no definite undertaking té arbitrate had been entered 
into; that the draft purported in many instances to make the arbitration 
effective where there was an absence of will by the parties, and that by 
unduly extending the powers of arbitral tribunals it tended to transform 
these bodies into a kind of supra-national court of justice. They also 
pointed out that the draft, by making provision in several places for the 
intervention of the International Court of Justice in arbitral procedure, 
was making every arbitration case subject to the supervision and juris- 
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diction of that Court. They stressed that the general tendency of the 
draft, as well as all its provisions implying the abandonment of certain 
substantial rights of states in favour of arbitral tribunals, were incom- 
patible with the fundamental principle of state sovereignty on which inter- 
national law rested. 

29. For reasons stated in the preceding paragraphs and in those which 
follow, the Commission was unable to accept these views. In particular, 
the Commission was unable to share the view that the procedural safe- 
guards for the effectiveness of the obligation to arbitrate are derogatory to 
the sovereignty of the parties. The Commission has in no way departed 
from the principle that no state is obliged to submit a dispute to arbitra- 
tion unless it has previously agreed to do so either with regard to a par- 
ticular dispute or to all or certain categories of future disputes. However, 
once a state has undertaken that obligation, it is not inconsistent with 
principles of law or with the sovereignty of both parties that that obliga- 
tion should be complied with and that it should not be frustrated on ac- 
count of any defects in hitherto existing rules of arbitral procedure. For 
that reason, the Commission was unable to share the view that the draft 
departs from the traditional notion of arbitration in a manner inconsistent 
with the sovereignty of states inasmuch as it obliges the parties to abide 
by procedures adopted for the purpose of giving effect to the obligation 
to arbitrate. For that obligation is undertaken in the free and full 
exercise of sovereignty. While the free will of the parties is essential as 
a condition of the creation of the common obligation to arbitrate, the will 
of one party cannot, in the view of the Commission, be regarded as a con- 
dition of the continued validity and effectiveness of the obligation freely 


undertaken. 


III. THE CHANGES INTRODUCED IN THE DRAFT DURING THE FIFTH SESSION 


30. The alterations which the Commission introduced in the draft in 
the course of its fifth session have been prompted in many cases by the ob- 
servations of various governments. Apart from changes in drafting, these 
alterations have aimed, in some cases, at simplifying the procedure pre- 
viously formulated. In other cases, further study has revealed certain 
gaps which the Commission has now thought it desirable to fill. It is 
convenient to make some comment on the changes thus introduced. 

31. In Article 3, which is concerned with the constitution of the arbitral 
tribunal, it was thought desirable to simplify the procedure previously 
formulated and to shorten the resulting delays by eliminating recourse 
to third states for assistance in the constitution of the tribunal. On the 
other hand, the present draft now completes the scheme formulated in 
the previous draft by making provision for the determination of the 
composition of the tribunal—.e., of the number of arbitrators—by the 
President of the International Court of Justice, or the judge acting in his 
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place, in case the compromis, or its equivalent, is silent on the matter or 
if no agreement can be reached between the parties on the subject. 
Similarly, the draft now makes provision for the designation of the presi- 
dent of the tribunal in cases in which the arbitrators appointed by the 
parties have been unable to agree on his appointment or if his appointment 
has not materialized for some other reason. 

32. The present draft clarifies the articles which bear on the permanency 
and immutability of the tribunal as an organ independent of any unilateral 
action of the parties initially responsible for its creation. While the 
draft gives full effect to the traditional principle that the parties must have 
the full opportunity of a free choice of arbitrators, that freedom does not 
extend to the right to change unilaterally the composition of the tribunal 
subsequent to the commencement of the proceedings. Accordingly, there 
is no longer in Article 7 of the draft any reference to the withdrawal of 
an arbitrator by a party. For the same reason, the present draft, follow- 
ing the previous draft, does not permit an arbitrator to withdraw except 
with the permission of the tribunal. It must be assumed that in proper 
eases, such as illness or personal circumstances which make it difficult for 
the arbitrator to continue in his office, that permission will not be withheld. 
At the same time, the draft makes provision against the work of the 
tribunal being frustrated by the withdrawal of an arbitrator for reasons 
not approved by the tribunal. In such cases, it is laid down, the vacancy 
shall be filled in the manner prescribed for the cases in which the parties 
have been unable to agree on the appointment of arbitrators. Thus, al- 
though illicit withdrawal on the part of an arbitrator may cause some delay 
in the proceedings, it can no longer bring them permanently to a standstill. 

33. For the latter reason it has been found unnecessary, unlike in 
Article 7, paragraph 3, of the previous draft, to lay down that in the case 
of the withdrawal of an arbitrator the remaining members of the tribunal 
shall have the power to continue the proceedings and render an award. 
Such a procedure would hardly be warranted in cases in which the with- 
drawal takes place with the consent of the tribunal. However, even in 
eases in which an arbitrator has withdrawn in face of the refusal of the 
tribunal to allow him to do so, the Commission is of the opinion that the 
sanction as previously proposed was both too drastic and unnecessary. Un- 
doubtedly, cases have occurred in the past in which the tribunal, after a 
national arbitrator has withdrawn, continued with its work and rendered 
an award. This was probably unavoidable seeing that no machinery was 
at that time in existence for filling the vacancy created by the illicit with- 
drawal of an arbitrator. Once such machinery is created—as is the case 
in the present draft—there is no longer any reason for an incomplete 
tribunal to proceed with the case. 

34. The Commission gave detailed consideration to the question of the 
compromis and the consequences resulting from the inability of the parties 
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to agree on its contents. In conformity with its previous draft, the Com- 
mission, in revising Articles 9 and 10, acted on the view that, in addition to 
any general undertaking to arbitrate, there is in principle a necessity for 
a compromis defining the dispute and some essential elements of the arbi- 
tration which is to take place, such as the method of constituting the 
tribunal and the number of arbitrators. This is so for the reason that, 
unlike in the case of a permanent organ such as the International Court 
of Justice which possesses its own constitution and rules of procedure, in 
the case of arbitration the relevant provisions must be expressly formu- 
lated. However, as in the previous draft, the Commission felt that no 
such special compromis is necessary where the general arbitration agree- 
ment already includes provisions which suffice for the purpose. In such 
cases—and this is an innovation introduced in the present draft—the Com- 
mission considered that a unilateral application, by either party, should 
be sufficient for the initiation of the proceedings before the tribunal. This 
is the purpose of paragraphs 1 and 2 of Article 10 of the draft. The same 
paragraphs devise machinery for the cases in which the view of one party 
that there exist already sufficient elements of a workable compromis is 
challenged by the other party. That machinery gives scope for agreement 
to be reached by the parties on that disputed issue. In the event of 
failure to reach such an agreement—as in the case of a total absence of a 
compromis—the present draft, like the previous draft, provides for the 
eventual drawing up of the compromis by the arbitral tribunal. As at 
other stages of arbitration, the failure of the parties to reach agreement 
on a particular issue must not be allowed to frustrate the obligation to 
arbitrate. It will be noted that Article 3 makes provision, in the absence 
of agreement of the parties, for the constitution of the tribunal. There 
will thus always be in existence a tribunal able to draw up the compromis. 

35. The Commission has also considered it desirable to reduce the diffi- 
culties arising out of the necessity of a compromis. It did so by altering 
Article 9 in the sense that it reduced substantially the number of obligatory 
elements of a compromis. 

36. Following the suggestions contained in the observations of some 
governments, Article 16 regarding the powers of the tribunal in the matter 
of counterclaims has been somewhat modified in the present draft. That 
article as now proposed emphasises more conspicuously than did the pre- 
vious draft that counterclaims, in order to be subject to the jurisdiction 
of the tribunal, must be directly connected with the original dispute. While 
it is of importance, as stated in the previous draft, to secure ‘‘a complete 
settlement of the dispute,’’ it is no less essential to keep the jurisdiction 
of the tribunal within the compass of the original undertaking to arbi- 
trate. In the long run the cause of international arbitration stands to 
gain if the law of arbitral procedure is framed in terms which will effec- 
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tively discourage any undue extension of the competence of arbitral tri- 
bunals in a manner neglectful of the terms of the arbitration agreement. 

37. While the Commission has thus consistently adhered to the prin- 
ciple that the will of the parties is the primary source of the authority of 
the arbitral tribunal, it has attached the greatest possible importance to the 
view that, once begun, the arbitral proceedings must be conducted, within 
the framework of the undertaking to arbitrate, in such a manner as to se- 
cure the efficiency and the ultimate effectiveness of the arbitration. For 
that reason the Commission has modified Article 23 of the previous draft 
relating to the powers of the tribunal to extend the time limits, as fixed 
by the parties, within which the award must be rendered or the work of the 
tribunal concluded. A time limit of this nature constitutes a frequent 
feature of arbitration agreements. According to Article 23 of the pre- 
vious draft, the tribunal had no power, except with the consent of both 
parties, to extend the period originally fixed by them, but, according to 
paragraph 2 of that article, the tribunal was free to decide to refrain from 
rendering an award if the parties could not agree on granting it an extension 
of the time limit which it considered essential to a proper discharge of its 
functions. The Commission, at its present session, considered that solution 
unsatisfactory. Article 23 now gives the tribunal the power, with the con- 
sent of either party, to extend the time limit as originally fixed. 

38. The Commission gave careful consideration to the criticism of the 
previous draft in the matter of revision and declaration of nullity of the 
award. It decided, while otherwise fully adhering to the principle of the 
finality of the award, that the exceptional remedies—permitted within 
rigidly fixed limits—of revision and nullification must be maintained, sub- 
ject to minor changes. Thus, in the matter of revision, which is confined 
to the case of discovery of new material facts, it restricted in Article 29 
the availability of that remedy to a period of ten years. Similarly, in 
Article 31, it limited to six months the period within which an application 
for a declaration of nullity can be made on the ground of corruption. 
After considerable discusssion it decided, having regard to the paramount 
requirement of finality, not to amplify—subject to one apparent exception— 
the grounds on which the annulment of the award may be sought. That 
exception consists in the express reference to the failure to state the reasons 
of the award. Such omission is now included within the notion of ‘‘a 
serious departure from a fundamental rule of procedure’’ which consti- 
tutes one of the grounds on which the validity of the award may be 
challenged. 

39. On the other hand, the Commission decided not to treat the nullity 
of the compromis or, generally, of the undertaking to arbitrate as a reason 
of nullity of the award. The Commission considered that, however rele- 
vant that factor may be in principle, any attempt to take it into account 
is bound to give rise to serious difficulties and, possibly, to abuse. Thus, 
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for instance, the question of the nullity of the compromis may become 
closely connected with the complicated problem of constitutional limitations 
upon the treaty-making power. 

40. Reference may be made to certain provisions in the previous draft 
which the Commission considered by reference to some proposed changes 
and which for various reasons it decided to leave unaltered: 

41. In paragraph 2 of Article 4 the Commission decided to introduce 
no change with regard to the provision requiring ‘‘recognized competence 
in international law’’ on the part of the arbitrators. The Commission 
felt that the qualifying phrase ‘‘subject to the circumstances of the case”’ 
made full provision for cases which justified a departure from the general 
rule adopted in the article. The rule as previously adopted, and as now 
maintained, is more in the nature of a guide to the parties with a view to 
lending emphasis to the judicial nature of arbitration. It is not an im- 
perative condition of the validity of the constitution of the tribunal. 

42. In Article 11 the Commission decided to retain the formulation of 
the previous draft declaring that ‘‘the tribunal, which is the judge of its 
own competence, possesses the widest powers to interpret the compromis.”’ 
Although some members of the Commission were of the opinion that the 
expression ‘‘widest’’ was superfluous inasmuch as it did not add to the 
substance of the article, the Commission decided that, even at the cost 
of some redundancy of expression, it was desirable to leave no doubt as to 
the application of so fundamental a principle of arbitral procedure. In the 
opinion of the Commission, the competence of the arbitral tribunal to 
decide, within the limits of the obligation to arbitrate, the scope of its 
jurisdiction includes also the right to supplement the compromis in all 
eases in which such action is essential for ensuring the conduct of the 
arbitration with a view to a final settlement of the dispute. For that 
reason, the Commission found it unnecessary to state expressly what is 
already implied in Article 13, namely, that the tribunal is competent to 
formulate any rule of procedure not covered in the compromis or, gen- 
erally, in the undertaking to arbitrate. Article 13 provides that, in the 
absence of any agreement between the parties concerning the procedure 
of the tribunal, the latter shall be competent to formulate its rules of 
procedure. It is evident that if the tribunal has the power, in the absence 
of agreement between the parties, to lay down the entire procedure, it is 
also entitled—and bound—to do so with regard to any particular question 
of procedure. Similarly, it was found unnecessary to state expressly that 
the tribunal possesses the power, in the absence of agreement between the 
parties, to supplement the compromis. If, in the absence of such agree- 
ment, the tribunal is competent to draw up the entire compromis, it obvi- 
ously can do so with regard to any particular question which naturally 
forms part of the compromis and the regulation of which the tribunal 
considers necessary for the conduct of the proceedings. 
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43. The Commission considered in detail the suggestion that Article 
14 which provides that ‘‘the parties are equal in any proceedings before 
the tribunal’’ should be omitted as merely formulating the somewhat 
obvious principle of impartiality. Some members of the Commission felt, 
and the Commission eventually acted on that view, that, having regard to 
some occurrences in the past history of international arbitration, it was 
advisable to put that basic principle formally on record. 

44. The Commission also examined the suggestion that Article 22, 
which empowers the tribunal to take note of a settlement reached by the 
parties and to embody it in an award, should be changed in the direction 
of making the exercise of that power obligatory upon the tribunal. The 
Commission felt that no change is indicated in this respect. Although the 
will of the parties to the arbitration is, as a rule, decisive for the liquidation 
of the dispute, it was considered that cases may arise in which it would 
be improper to give the dignity and the force of an arbitral award to a 
settlement which is inconsistent with overriding principles of international 
law or which is the result of pressure exercised upon one party in a manner 
which cannot properly be countenanced by a judicial organ independent, 
when once constituted, of the will of the parties. Obviously, there is 
nothing to prevent both parties from agreeing to discontinue the proceed- 
ings. 

45. The Commission considered afresh the question whether it was 
proper to lay down that in some cases—such as in Article 3, paragraph 2, 
Article 8, paragraph 2, Article 28, paragraph 2, Article 29, paragraph 4, 
and Article 31, paragraph 1—the International Court of Justice or its 
President shall assume certain functions or take certain acts. The Com- 
mission felt that, as the International Court of Justice is the principal 
judicial organ of the United Nations, it is proper, with regard to an 
instrument brought into existence under the egis of the United Nations, 
that certain functions or powers shall be conferred upon the Court and that 
it was unnecessary that the Court should in each case signify the acceptance 
of the powers and functions thus conferred upon it. It was also noted that 
the simple conferment of such powers, without any further formalities, 
constitutes a frequent feature of instruments of pacific settlement. 

46. The Commission examined the question whether, in those cases in 
which reference is made to the jurisdiction of the International Court of 
Justice and in which one or both parties are not parties to the Statute 
of the International Court of Justice, it is necessary to provide for some 
particular procedure. The Commission considered that such cases are 
covered by the provisions of Article 35, paragraph 2, of the Statute of the 
International Court of Justice, and by the resolution adopted by the Se- 
curity Council on 15 October 1946 in pursuance of those provisions. 

47. While it is unnecessary to draw attention to mere drafting changes, 
reference may be made to some minor alterations of substance, in relation 
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to the previous draft; as illustrating the nature of the task of revision on 
which the Commission was engaged. Thus, in Article 15, paragraph 2, 
the Commission eliminated that part of the relevant provision which im- 
posed upon the parties the duty to co-operate with each other—as distin- 
guished from co-operation with the tribunal—in the production of evidence. 
It was considered that such obligatory co-operation between the parties, 
although corresponding to the practice of private arbitration in some 
countries, went beyond the accepted international practice and, perhaps, 
the requirements of international arbitration. In paragraph 4 of Article 
15, which is concerned with visits to the scene to which a case relates 
(descente sur les lieux), the Commission has now adopted the rule that 
the party requesting such visits ought to be responsible for the cost in- 
volved. With regard to the rectification of the award, the Commission 
has adopted, in Article 27, a more precise and detailed formulation of the 
powers of the tribunal. 


IV. THE AUTONOMY OF THE PARTIES 


48. In the course of its examination of the draft, both at the fifth and 
at the preceding sessions, the Commission was anxious to preserve what it 
considers to be the essential feature of international arbitration as dis- 
tinguished from the more institutionalized procedure of international 
judicial settlement. That essential feature is the autonomy of the will of 
the parties both with regard to the choice of the arbitrators, the law to be 
applied and the procedure of the arbitral tribunal. Some aspects of the 
freedom of the parties, thus conceived, have been indicated in paragraph 
17 above. That freedom of the parties is limited only by the following 
basic considerations: The first is that the procedure adopted, both prior 
and subsequent to the beginning of the proceedings, must not be such as 
to frustrate the common free will of the parties, as expressed in the original 
undertaking to arbitrate, to settle the dispute by arbitration. The second 
basic requirement is that there must be no impairment of the binding 
character of the award. Apart from these fundamental considerations, the 
procedure as formulated in the draft is, in general, of an optional char- 
acter. It comes into operation only to the extent to which the parties 
have not adopted different provisions not inconsistent with the basic con- 
siderations as stated. 

49. That feature of the draft may be somewhat obscured—if not suffi- 
ciently explained—by the fact that in a number of articles of the draft 
the relevant clause is prefaced by the proviso ‘‘unless otherwise agreed 
by the parties’? or a form of words to that effect. Thus in Article 2, 
providing for a determination of the arbitrability of a dispute by the 
International Court of Justice, that procedure is made obligatory only ‘‘in 
the absence of agreement between the parties upon another procedure.’’ 
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Article 12 specifies what shall be the law applied by the arbitral tribunal; 
but this is so only ‘‘in the absence of any agreement between the parties 
concerning the law to be applied.’’ Similar provisions appear in para- 
graph 2 of Article 28 relating to the interpretation of the award, in para- 
graph 4 of Article 29 bearing upon the revision of the award, and in 
Article 32 referring to the settlement of the dispute subsequent to a decla- 
ration of the nullity of the award. 

50. The fact that the insistence on the autonomy of the parties is 
clearly brought out in some articles does not mean that, subject to the 
two basic requirements outlined in paragraph 48 of the present report, it is 
excluded in other cases. On the contrary, most of the provisions of the 
draft do not rule out the adoption of a different procedure by the parties. 
Thus, to limit the examples to those drawn from Chapter IV of the draft 
relating to the powers of the tribunal, there is nothing in Article 15, 
which makes the tribunal the judge of the admissibility of evidence, to 
prevent the parties from laying down that certain evidence shall be con- 
elusive, that in some matters—for instance, those covered by a period of 
prescription as defined by the parties—no contrary evidence shall be ad- 
missible, or that some forms of evidence shall not be permitted by the 
tribunal. With regard to Article 16 relating to counterclaims, the parties 
are free to provide that no counterclaim shall be admissible. With re- 
gard to Article 18 which, on the face of it, is concerned with oral pro- 
cedure, there is nothing to prevent the parties from agreeing that the 
procedure before the tribunal shall be limited to the presentation of the 
written argument. What the parties cannot do is to adopt, with a binding 
effect, a procedure which may result in the frustration of the proceedings 
at the instance or as the result of the conduct of one party. Thus, to limit 
the examples to the same Chapter IV, the parties cannot validly lay down, 
with regard to Article 11, that the tribunal shall not have the power to 
determine its competence or to interpret the compromis, and that in the 
absence of agreement between the parties on these questions the tribunal 
shall be functus officio. Similarly, with regard to Article 20 relating to 
the judgment by default, the parties cannot validly provide that if one of 
them refuses to appear before the tribunal and to defend its case, the 
tribunal shall terminate its proceedings and abstain from rendering an 
award. Provisions of that nature would be contrary to the fundamental 
purpose of the arbitration. If adopted by the parties, they would have to 
be disregarded by the tribunal. They would not have the result of nulli- 
fying the compromis. 

51. Similarly, with regard to Chapter V relating to the award, there 
is nothing to prevent the parties from modifying some of the provisions 
of the draft in a manner calculated to meet the exigencies of a particular 
situation. Thus, with regard to Article 24, they may provide that the 
award, which shall remain secret for a time, shall be communicated to the 
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parties without having been read in open court. They may also lay down 
that the award shall be signed by the President only. With regard to 
Article 25, they may exclude the right of the arbitrators to append dis- 
senting opinions. What the parties cannot do is to adopt a procedure or 
solutions which may result, at this late stage, in the frustration of the 
arbitration or its purpose. Thus, with regard to Article 28, they cannot 
validly provide that if they do not agree on the interpretation of the award 
the latter shall be without effect. 

52. The examples referred to above are, it is hoped, sufficient to bring 
into relief what is an essential feature of this draft on arbitral procedure, 
namely, that subject to the overriding purpose of arbitration, which pur- 
pose is to achieve a binding settlement between the parties independent 
of the will of any single one of them, the autonomous will of the parties 
is the basis of arbitration both in the matter of the existence of the obliga- 
tion to arbitrate and the procedure calculated to give effect thereto. It 
may be asked why, if as a rule the constitution of the tribunal and its 
procedure are a function of the will of the parties, it was thought neces- 
sary in some cases to provide so expressly. The answer is that in some 
cases the solution adopted in the draft is necessarily couched in terms of 
regulations so detailed and explicit that, unless its apparent rigidity is 
modified by express reference to the possibility of an alternative solution 
by the parties, it may create the impression of being invariably obligatory. 
This was not the intention of the Commission. 


Vv. ACTION RECOMMENDED WITH REGARD TO THE DRAFT 


53. In the matter of the final drafts adopted by the Commission, its 
Statute provides, in Article 16 (j), with regard to final drafts falling under 
the head of progressive development of international law, that ‘‘the Com- 
mission shall submit the draft so adopted with its recommendations through 
the Secretary-General to the General Assembly.’’ With regard to final 
drafts falling within the purview of codification of international law, 
Article 22 of the Statute provides that after having taken into considera- 
tion the comments of governments ‘‘the Commission shall prepare a final 
draft and explanatory report which it shall submit with its reeommenda- 
tions through the Secretary-General to the General Assembly.’’ Article 
23, paragraph 1, of the Statute provides as follows: 


‘‘The Commission may recommend to the General Assembly: 


**(a) To take no action, the report having already been published; 
**(b) To take note of or adopt the report by resolution ; 
**(c) To recommend the draft to Members with a view to the conclusion 
of a convention; 
**(d) To convoke a conference to conclude a convention.’’ 
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54. As pointed out above, the present final draft of the Commission 
falls within the category both of the progressive development and the codi- 
fication of international law. It is probable that the same cumulation of 
functions must apply, in varying proportions, to other aspects of the work 
of the Commission. Thus, the position is similar with respect to the 
questions of the continental shelf and of statelessness covered by Chapters 
III and IV of the report. So far as recommendations proposed by the 
Commission are concerned, it seems to matter little whether a final draft 
falls within the category of development or that of codification. While 
Article 23 of the Statute, as quoted above, specifies the kind of recom- 
mendations which the Commission may make to the General Assembly on 
any given subject, Article 16 (j) refers to recommendations generally. 
There seems to be no reason for any differentiation between the two kinds 
of recommendation. Neither does it appear that any such differentiation 
was intended. 

55. In the opinion of the Commission the final draft on arbitral pro- 
cedure as adopted calls for action, on the part of the General Assembly, 
contemplated in paragraph (c) of Article 23 of the Statute of the Com- 
mission, namely, ‘‘to recommend the draft to Members with a view to the 
conclusion of a convention.’’ The Commission makes a recommendation to 
that effect. 

56. The Commission believes, in the light of its study of the subject 
over a period of years, that a convention on arbitral procedure, on the 
basis formulated in the Commission’s final draft, is highly desirable. While 
it is to be hoped that the activity and the jurisdiction of the International 
Court of Justice will substantially increase, it is clear, in the light of ex- 
perience, that international arbitration will continue to constitute a widely 
accepted means of pacific settlement through binding decisions based on 
law. Moreover, if and when the work of the Court increases, settlement 
through arbitration—especially of such disputes which are of limited 
compass and which require speedy adjudication—will increasingly recom- 
mend itself te governments. This being so, it seems of importance to the 
cause of international pacific settlement and of the authority of interna- 
tional law that the law on the subject should be clarified and supplemented 
with the view to rendering international arbitration as workable, as effec- 
tive, and as removed from the danger of frustration by unilateral action 
as possible. It is no less important to provide safeguards for maintaining 
the character of international arbitration as a procedure based on law and 
as independent in its progress of any influence of the governments bound 
by the obligation, voluntarily undertaken, to settle by arbitration an 
existing dispute or future disputes. At the same time it is no less im- 
portant to maintain the autonomous nature of arbitration as created in the 
first instance by the will of the parties who, subject to the safeguards as 
indicated, must be given the opportunity of having the dispute decided by 
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judges of their own choice and by a flexible procedure best suited to the 
requirements of a particular dispute or any particular disputes. The 
present final draft aims at giving effect to these purposes of international 
arbitration. 

VI. TEXT OF THE DRAFT 


57. The final draft on arbitral procedure, as adopted * by the Commis- 
sion at its 232nd meeting, read as follows: 


DRAFT CONVENTION ON ARBITRAL PROCEDURE 


CHAPTER I 


The undertaking to arbitrate 
Article 1 


1. An undertaking to have recourse to arbitration may apply to existing 
disputes or to disputes arising in the future. 
2. The undertaking shall result from a written instrument, whatever the 
form of the instrument may be. 
3. The undertaking constitutes a legal obligation which must be carried 
out in good faith. 

Article 2 


1. If, prior to the constitution of an arbitral tribunal, the parties to an 
undertaking to arbitrate disagree as to the existence of a dispute, or as to 
whether an existing dispute is within the scope of the obligation to have 
recourse to arbitration, such preliminary question may, in the absence of 
agreement between the parties upon another procedure, be brought before 
the International Court of Justice by application of either party. The 
decision rendered by the Court shall be final. 

2. In its decision on the question, the Court may prescribe the pro- 
visional measures to be taken for the protection of the respective interests 
of the parties pending the constitution of the arbitral tribunal. 


Cuapter II 
Constitution of the tribunal 
Article 3 


1. Within three months from the date of the request made for the submis- 
sion of the dispute to arbitration, or from the date of the decision of the 


4 Mr. Gilberto Amado voted against several articles for reasons expressed in the course 
of the discussion. Mr. F. I. Kozhevnikov declared that, for reasons he had frequently 
given in the course of the discussion, he had voted against the final draft on arbitral 
procedure as a whole, and also against the chapter of the report accompanying the 
draft, which was in the nature of a commentary, and, in his opinion, in many instances 
a one-sided commentary. Mr. J. Zourek declared that he had voted against the draft 
as a whole and against chapter two of the report, which formed a commentary on it, 
for reasons he had given in the course of the discussion. 
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International Court of Justice in pursuance of Article 2, paragraph 1, the 
parties to an undertaking to arbitrate shall proceed to constitute the 
arbitral tribunal by appointing a sole arbitrator or several arbitrators in 
accordance with the compromis referred to in Article 9 or with any other 
instrument embodying the undertaking to arbitrate. 

2. If a party fails to make the necessary appointments under the pre- 
ceding paragraph within three months, the appointments shall be made by 
the President of the International Court of Justice at the request of the 
other party. If the President is prevented from acting or is a national of 
one of the parties, the appointments shall be made by the Vice-President. 
If the Vice-President is prevented from acting or is a national of one of 
the parties, the appointments shall be made by the oldest member of the 
Court who is not a national of either party. 

3. The appointments referred to in paragraph 2 shall be made in ac- 
cordance with the provisions of the compromis or of any other instrument 
embodying the undertaking to arbitrate. In the absence of such pro- 
visions the composition of the tribunal shall be determined, after con- 
sultation with the parties, by the President of the International Court of 
Justice or the judge acting in his place. 

4. In cases where provision is made for the choice of a president of the 
tribunal by the other arbitrators, the tribunal shall be deemed constituted 
when the president is selected. If the president has not been chosen within 
two months of the appointment of the other arbitrators, he shall be desig- 
nated in the manner prescribed in paragraph 2. 


Article 4 


1. The parties having recourse to arbitration shall constitute a tribunal 
which may consist of one or more arbitrators. 

2. Subject to the circumstances of the case, the arbitrators should be 
chosen from among persons of recognized competence in international law. 


Article 5 


1. Once the tribunal has been constituted, its composition shall remain 
unchanged until the award has been rendered. 

2. A party may, however, replace an arbitrator appointed by it, provided 
that the tribunal has not yet begun its proceedings. An arbitrator may 
not be replaced during the proceedings before the tribunal except by agree- 
ment between the parties. 

3. The proceedings are deemed to have begun when the President or sole 
arbitrator has made the first order concerning written or oral proceedings. 


Article 6 


Should a vacancy occur on account of death or incapacity of an arbi- 
trator or, prior to the commencement of proceedings, the resignation of an 
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arbitrator, the vacancy shall be filled by the method laid down for the 
original appointment. 


Article 7 


1. Once the proceedings before the tribunal have begun, an arbitrator may 
withdraw only with the consent of the tribunal. The resulting vacancy 
shall be filled by the method laid down for the original appointment. 

2. Should the withdrawal take place without the consent of the tribunal, 
the resulting vacancy shall be filled, at the request of the tribunal in the 
manner provided for in paragraph 2 of Article 3. 


Article 8 


1. A party may propose the disqualification of one of the arbitrators on 
account of a fact arising subsequently to the constitution of the tribunal. 
It may propose the disqualification of one of the arbitrators on account of 
a fact arising prior to the constitution of the tribunal only if it can show 
that the appointment was made without knowledge of that fact or as a 
result of fraud. In either case, the decision shall be taken by the other 
members of the tribunal. 

2. In the case of a sole arbitrator the question of disqualification shall 
be decided by the International Court of Justice on the application of 
either party. 

3. The resulting vacancies shall be filled, at the request of the tribunal 
in the manner provided for in paragraph 2 of Article 3. 


CuaprTer III 
The compromis 
Article 9 


Unless there are prior agreements which suffice for the purpose, the 
parties having recourse to arbitration shall conclude a compromis which 
shall specify: 


(a) The subject-matter of the dispute; 

(b) The method of constituting the tribunal and the number of arbi- 
trators ; 

(c) The place where the tribunal shall meet. 


In addition to any other provisions deemed desirable by the parties, the 
compromis may also specify the following: 


(1) The law to be applied by the tribunal, and the power, if any, to 
adjudicate ex aequo et bono; 
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(2) The power, if any, of the tribunal to make recommendations to the 
parties ; 

(3) The procedure to be followed by the tribunal; 

(4) The number of members constituting a quorum for the conduct of 
the proceedings; 

(5) The majority required for the award; 

(6) The time limit within which the award shall be rendered; 

(7) The right of members of the tribunal to attach dissenting opinions 
to the award; 

(8) The appointment of agents and counsel; 

(9) The languages to be employed in the proceedings before the tribunal; 
and 

(10) The manner in which the costs and expenses shall be divided. 


Article 10 


1. When the undertaking to arbitrate contains provisions which seem 
sufficient for the purpose of a compromis and the tribunal has been consti- 
tuted, either party may submit the dispute to the tribunal by application. 
If the other party refuses to answer the application on the ground that 
the provisions above referred to are insufficient, the tribunal shall decide 
whether there is already sufficient agreement between the parties on the 
essential elements of a compromis as set forth in Article 9 to enable it to 
proceed with the case. In the case of an affirmative decision the tribunal 
shall prescribe the necessary measures for the continuation of the pro- 
ceedings. In the contrary case the tribunal shall order the parties to 
conclude a compromis within such time limit as the tribunal will consider 
reasonable. 

2. If the parties fail to agree on a compromis within the time limit fixed 
in accordance with the preceding paragraph, the tribunal shall draw up 
the compromis. 

3. If neither party claims that the provisions of the undertaking tc arbi- 
trate are sufficient for the purposes of a compromis and the parties fail to 
agree on a compromis within three months after the date on which one of 
the parties has notified the other of its readiness to conclude the compromis, 
the tribunal, at the request of the said party, shall draw up the compromis. 


CHAPTER IV 
Powers of the tribunal 
Article 11 


The tribunal, which is the judge of its own competence, possesses the 
widest powers to interpret the compromis. 
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Article 12 


1. In the absence of any agreement between the parties concerning the 
law to be applied, the tribunal shall be guided by Article 38, paragraph 1, 
of the Statute of the International Court of Justice. 

2. The tribunal may not bring in a finding of non liquet on the ground 
of the silence or obscurity of international law or of the compromis. 


Article 13 


1. All questions shall be decided by a majority of the tribunal. 
2. In the absence of any agreement between the parties concerning the 
procedure of the tribunal, the tribunal shall be competent to formulate its 


rules of procedure. 
Article 14 


The parties are equal in any proceedings before the tribunal. 


Article 15 


1. The tribunal shall be the judge of the admissibility and the weight 
of the evidence presented to it. 
2. The parties shall co-operate with the tribunal in the production of 
evidence and shall comply with the measures ordered by the tribunal for 
this purpose. The tribunal shall take note of the failure of any party to 
comply with its obligations under this paragraph. 
3. The tribunal shall have the power at any stage of the proceedings to 
eall for such evidence as it may deem necessary. 
4. At the request of either party, the tribunal may visit the scene with 
which the case before it is connected, provided that the requesting party 
offers to pay the costs. 

Article 16 


The tribunal shall decide on any incidental or additional claims or 
counterclaims arising directly out of the subject-matter of the dispute. 


Article 17 


The tribunal, or in case of urgency its president subject to confirmation 
by the tribunal, shall have the power to prescribe, at the request of one of 
the parties and if circumstances so require, any provisional measures to 
be taken for the protection of the respective interests of the parties. 


Article 18 


When, subject to the control of the tribunal, the agents and counsel 
have completed their presentation of the case, the proceedings shall be 
formally declared closed. 
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Article 19 


The deliberations of the tribunal, which should be attended by all of its 
members, shall remain secret. 
Article 20 


1. Whenever one of the parties does not appear before the tribunal, or 
fails to defend its case, the other party may call upon the tribunal to 
decide in favour of its claim. 

2. In such ease, the tribunal may render an award if it is satisfied that 
it has jurisdiction and that the claim is well founded in fact and in law. 


Article 21 


1. Discontinuance of proceedings by the claimant party may not be ac- 
cepted by the tribunal without the consent of the respondent. 

2. If the case is discontinued by agreement between the parties, the 
tribunal shall take note of the fact. 


Article 22 


The tribunal may take note of a settlement reached by the parties. At 
the request of the parties, it may embody the settlement in an award. 


CHAPTER V 
The award 
Article 23 


The award shall be rendered within the period fixed by the compromis 
unless the tribunal, with the consent of either party, decides to extend the 
period fixed in the compromis. 


Article 24 


1. The award shall be drawn up in writing. It shall contain the names 
of the arbitrators and shall be signed by the president and the members of 
the tribunal who have voted for it. 

2. The award shall state the reasons on which it is based. 

3. The award is rendered by being read in open court, the agents of the 
parties being present or duly summoned to appear. 

4. The award shall immediately be communicated to the parties. 


Article 25 


Subject to any contrary provision in the compromis, any member of 
the tribunal may attach to the award his separate or dissenting opinion. 
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Article 26 


The award is binding upon the parties when it is rendered. It must 
be carried out in good faith. 


Article 27 


Within a month after the award has been rendered and communicated 
to the parties, the tribunal, either of its own accord or at the request of 
either party, shall be entitled to rectify any clerical, typographical or 
arithmetical error or errors of the same nature apparent on the face of 
the award. 

Article 28 


1. Any dispute between the parties as to the meaning and scope of the 
award may, at the request of either party and within one month of the 
rendering of the award, be submitted to the tribunal which rendered the 
award. A request for interpretation shall stay execution of the award 
pending the decision of the tribunal on the request. 

2. If, for any reason, it is impossible to submit the dispute to the tribunal 
which rendered the award, and if the parties have not agreed otherwise 
within three months, the dispute may be referred to the International 
Court of Justice at the request of either party. 


CuaptTer VI 
Revision 
Article 29 


1. An application for the revision of the award may be made by either 
party on the ground of the discovery of some fact of such a nature as to 
have a decisive influence on the award, provided that when the award was 
rendered that fact was unknown to the tribunal and to the party request- 
ing revision and that such ignorance was not due to the negligence of the 
party requesting revision. 

2. The application for revision must be made within six months of the 
discovery of the new fact and in any case within ten years of the rendering 
of the award. 

3. In the proceedings for revision the tribunal shall, in the first instance, 
make a finding as to the existence of the alleged new fact and rule on the 
admissibility of the application. If the tribunal finds the application 
admissible it shall then decide on the merits of the dispute. 

4. The application for revision shall be made to the tribunal which 
rendered the award. If, for any reason, it is not possible to make the 
application to that tribunal, the application may, unless the parties agree 
otherwise, be made to the International Court of Justice by either party. 
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Cuapter VII 
Annulment of the award 
Article 30 


The validity of an award may be challenged by either party on one or 
more of the following grounds: 


(a) That the tribunal has exceeded its powers; 

(ob) That there was corruption on the part of a member of the tribunal; 

(c) That there has been a serious departure from a fundamental rule 
of procedure, including failure to state the reasons for the award. 


Article 31 


1. The International Court of Justice shall be competent, on the applica- 
tion of either party, to declare the nullity of the award on any of the 
grounds set out in the preceding article. 

2. In cases covered by paragraphs (a) and (c) of Article 30 the applica- 
tion must be made within sixty days of the rendering of the award and in 
the case covered by paragraph (b) within six months. 

3. The application shall stay execution unless otherwise decided by the 


Court. 
Article 32 


If the award is declared invalid by the International Court of Justice, 
the dispute shall be submitted to a new tribunal to be constituted by agree- 
ment of the parties, or, failing such agreement, in the manner provided in 
Article 3. 


Cuapter III 
REGIME OF THE HIGH SEAS 
I. INTRODUCTORY 


58. At its first session held in 1949, the International Law Commission 
elected Mr. J. P. A. Francois as special rapporteur to study the question 
of the régime of the high seas. At its second session, held in 1950, the 
Commission considered a report (A/CN.4/17) by Mr. Frangois on the 
subject. In the report of the Commission submitted the same year to the 
General Assembly, at its fifth session,’ the Commission surveyed the vari- 
ous questions falling within the scope of the general topic of the régime 
of the high seas such as nationality of ships, safety of life at sea, slave trade, 
submarine telegraph cables, resources of the high seas, right of pursuit, 
right of approach, contiguous zones, sedentary fisheries, and the continental 

5 See Official Records of the General Assembly, Fifth Session, Supplement No. 12, 


document A/1316 [reprinted in this JouRNAL, Supp., Vol. 44 (1950), p. 105], Part VI, 
Chapter III. 
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shelf. On the basis of a second report of the special rapporteur (A/CN.4/ 
42) most of these questions were reviewed at the third session in 1951 at 
which, in addition, the Commission adopted draft articles on the conti- 
nental shelf and the following subjects relative to the high seas: resources 
of the sea, sedentary fisheries, and contiguous zones.® 

59. At its fifth session, the Commission examined once more, in the light 
of comments of governments, the provisional draft articles adopted at the 
third session. Final drafts were prepared on the following questions: (i) 
continental shelf; (ii) fishery resources of the high seas; (iii) contiguous 
zone. For reasons explained below in paragraph 71, the question of 
sedentary fisheries has not been covered in a separate article or articles. 
It is hoped that the other questions relating to the high seas may, in the 
course of the next few years, receive further study with the view to being 
embodied in drafts to be finally submitted to the General Assembly. 
The result will be the codification of the law covering the entire field of the 
régime of the high seas as well as proposals for the further development 
of that part of international law. 

60. In its work on the subject the Commission derived considerable 
assistance from a collection, in two volumes, published in 1951 and 1952 
by the Division for the Development and Codification of International 
Law of the Legal Department of the Secretariat and entitled ‘‘Laws and 
Regulations on the Régime of the High Seas.”’ 


Il. THE CONTINENTAL SHELF 
A 
Draft articles on the continental shelf 


61. As stated above in paragraph 58, at its third session held in 1951 
the Commission adopted draft articles, with accompanying comment, on 
the continental shelf.’ Subsequent to the third session the special rap- 
porteur re-examined these articles in the light of observations received 
from the following governments: Belgium, Brazil, Chile, Denmark, Ecuador, 
Egypt, France, Iceland, Israel, The Netherlands, Norway, the Philippines, 
Sweden, Syria, the Union of South Africa, the United Kingdom of Great 
Britain and Northern Ireland, the United States of America, Yugoslavia. 
The observations of governments are reproduced in Annex II * to the 
present report. In March 1953, the special rapporteur submitted a further 
report on the subject (A/CN.4/60). The Commission examined the report 

6See the report of the Commission covering the work of its third session, Official 
Records of the General Assembly, Sixth Session, Supplement No. 9, document A/1858 


[reprinted in this JournaL, Supp., Vol. 45 (1951), p. 103], Chapter VII and annex. 
7 Ibid. * Not printed here. 
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in the course of its fifth session at its 195th to 206th, 210th and 215th 


meetings. 


62. The Commission adopted, at its 234th meeting, the following draft 
articles on the continental shelf: * 


Article 1 


As used in these articles, the term ‘‘continental shelf’’ refers to the 
sea bed and subsoil of the submarine areas contiguous to the coast, but 
outside the area of the territorial sea, to a depth of two hundred metres. 


Article 2 


The coastal state exercises over the continental shelf sovereign rights 


for the purpose of exploring and exploiting its natural resources. 


Article 3 


The rights of the coastal state over the continental shelf do not affect 


the legal status of the superjacent waters as high seas. 


Article 4 


The rights of the coastal state over the continental shelf do not affect 


the legal status of the airspace above the superjacent waters. 


Article 5 


Subject to its right to take reasonable measures for the exploration of 
the continental shelf and the exploitation of its natural resources, the 
coastal state may not prevent the establishment or maintenance of sub- 


marine cables. 


Article 6 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or fish production. 
2. Subject to the provisions of paragraphs 1 and 5 of this article, the 
coastal state is entitled to construct and maintain on the continental shelf 
installations necessary for the exploration and exploitation of its natural 


8 Mr. Kozhevnikov declared that, in voting for the draft articles on the continental 
shelf, he wished to enter a reservation in respect of Articles 7 and 8, to which he was 


opposed in principle for the reasons he had stated during the discussion. 


Mr. Zourek 


declared that although he had voted for the draft as a whole, he was opposed to Articles 


7 and 8, for reasons he had explained during the discussion. 


Mr. Hsu and Mr. Scelle 


declared that they had voted against the draft articles on the continental shelf for 


reasons explained during the discussion. 
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resources and to establish safety zones at a reasonable distance around 
such installations and to take in those zones measures necessary for their 
protection. 

3. Such installations, though under the jurisdiction of the coastal state, 
do not possess the status of islands. They have no territorial sea of their 
own and their presence does not affect the delimitation of the territorial 
sea of the coastal state. 

4. Due notice must be given of any such installations constructed, and 
due means of warning of the presence of such installations must be main- 
tained. 

5. Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or on recognized sea lanes 
essential to international navigation. 


Article 7 


1. Where the same continental shelf is contiguous to the territories of 
two or more states whose coasts are opposite to each other, the boundary 
of the continental shelf appertaining to such states is, in the absence of 
agreement between those states or unless another boundary line is justified 
by special circumstances, the median line every point of which is equi- 
distant from the base lines from which the width of the territorial sea of 
each country is measured. 

2. Where the same continental shelf is contiguous to the territories of 
two adjacent states, the boundary of the continental shelf appertaining 
to such states is, in the absence of agreement between those states or unless 
another boundary line is justified by special circumstances, determined by 
application of the principle of equidistance from the base lines from which 
the width of the territorial sea of each of the two countries is measured. 


Article 8 


Any disputes which may arise between states concerning the interpreta- 
tion or application of these articles should be submitted to arbitration at 
the request of any of the parties. 


63. While adhering to the basic considerations which underlay the 
articles provisionally adopted in 1951, the Commission has now departed in 
various respects from its preliminary draft. It did so having regard to 
replies received from governments; the views enunciated on the subject by 
writers and learned societies; and its own study and discussion of the 
problems involved. The nature of these changes is indicated below in 
connexion with the comments on the articles as finally adopted.® 


® Mr. Yepes voted against this paragraph of the report for reasons explained in the 
summary record of the 233rd meeting. 
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B 
Comments on the draft articles 
(i) The concept of the continental shelf as used in the articles 


64. In defining, for the purpose of the articles adopted, the term ‘‘conti- 
nental shelf’’ as referring ‘‘to the sea bed and subsoil of the submarine 
areas contiguous to the coast, but outside the area of the territorial sea, to 
a depth of two hundred metres,’’ the Commission abandoned the criterion 
of exploitability adopted in 1951 in favour of that of a depth of two 
hundred metres as laid down in Article 1 of the present draft. The rele- 
vant passage of Article 1 as adopted in 1951 referred to the area ‘‘where 
the depth of the superjacent waters admits of the exploitation of the 
natural resources of the sea bed and subsoil.’’ Some members of the 
Commission favoured the retention of the text adopted in 1951 for the 
reason, inter alia, that it is more in accordance with the purpose of the 
draft not to adopt a fixed limit for the continental shelf but to let the 
territorial extension of the exercise of the powers given the coastal state 
depend on the practical possibilities of exploitation. The Commission, fol- 
lowing the considerations adduced by the special rapporteur in the light 
of observations of certain governments, has come to the conclusion that 
the text previously adopted does not satisfy the requirement of certainty 
and that it is calculated to give rise to disputes. On the other hand, the 
limit of two hundred metres—a limit which is at present sufficient for all 
practical needs—has been fixed because it is at that depth that the conti- 
nental shelf, in the geological sense, generally comes to an end. It is there 
that the continental slope begins and falls steeply to a great depth. The 
text thus adopted is not wholly arbitrary for, as already stated, it takes 
into account the practical possibilities, so far as they can be foreseen at 
present, of exploration and exploitation. Such unavoidable element of 
arbitrariness as is contained in that text is mitigated by the rule formu- 
lated below in paragraph 66 which covers to a large extent the case of 
those states whose waters surrounding the coast reach a depth of two 
hundred metres at a very short distance from the coast. 

65. While adopting, to that extent, the geographical test of the conti- 
nental shelf as the basis of the juridical concept of the term, the Commis- 
sion in no way holds that the existence of the continental shelf in its geo- 
graphical configuration as generally understood, is essential for the ex- 
ercise of the rights of the coastal state as defined in these articles. Thus, 
if, as is the case in the Persian Gulf, the submarine areas never reach 
the depth of two hundred metres, that fact is irrelevant for the purposes 
of Article 1. The limit there laid down is the maximum limit. It does 
not rule out from the operation of the articles shallow submarine areas 
which are contiguous to the coast and which do not attain the depth of 
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two hundred metres. The Commission considered the possibility of adopt- 
ing a term other than ‘‘continental shelf,’’ seeing that in this respect as well 
as in the cases referred to in the following paragraph, it departed from 
the strict geological connotation of the term. However, it was considered 
that, in particular, the wide acceptance of that term in the literature 
counselled its retention. 

66. Similarly, while adhering in general to the geographical description 
and characteristics of the continental shelf, the Commission envisages the 
possibility and the desirability of reasonable modifications, in proper cases, 
of the text thus adopted. Thus, although the depth of two hundred 
metres as a limit of the continental shelf must be regarded as the general 
rule, it is a rule which is subject to equitable modifications in special cases 
in which submerged areas, of a depth less than two hundred metres, 
situated in considerable proximity to the coast are separated by a narrow 
channel deeper than two hundred metres from the part of the continental 
shelf adjacent to the coast. Such shallow areas must, in these cases, be 
considered as contiguous to that part of the shelf. It would be for the 
state relying on this exception to the general rule to establish its claim 
to an equitable modification of the rule. In case of dispute, it must be 
a matter for arbitral determination whether a shallow submarine area falls 
within the rule as here formulated. Some such modification of the gen- 
eral rule is necessary in order to meet the objection that the mechanical 
reliance on the geological notion of the continental shelf may result in an 
inequality of treatment of some states as compared with others. 

67. The expression ‘‘continental shelf’’ does not imply that it refers 
exclusively to continents in the current connotation of that term. It 
covers also the submarine areas contiguous to islands. 


(ii) The nature of the rights of the coastal state 


68. While Article 2, as provisionally formulated in 1951, referred to 
the continental shelf as ‘‘subject to the exercise by the coastal state of 
control and jurisdiction for the purpose of exploring it and exploiting 
its natural resources,’’ the article as now formulated lays down that ‘‘the 
coastal state exercises over the continental shelf sovereign rights for the 
purpose of exploring and exploiting its natural resources.’’ The formula- 
tion thus adopted takes into account the views of those members of the 
Commission who attached importance to maintaining the language of the 
original draft and those who considered that the expression ‘‘rights of 
sovereignty’’ should be adopted. In adopting the article in its present 
formulation the Commission desired to avoid language lending itself to 
interpretations alien to an object which the Commission considers to be 
of decisive importance, namely, safeguarding the principle of the full 
freedom of the superjacent sea and the airspace above it. 
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69. On the other hand, the text as now adopted leaves no doubt that 
the rights conferred upon the coastal state cover all rights necessary for and 
connected with the exploration and the exploitation of the natural re- 
sources of the continental shelf. These rights comprise full control and 
jurisdiction and the right to reserve exploitation and exploration for the 
coastal state or its nationals. Such rights include jurisdiction in con- 
nexion with suppression of crime. 

70. The Commission decided, after considerable discussion, to retain 
the term ‘‘natural resources’’ as distinguished from the more limited term 
‘mineral resources.’’ In its previous draft the Commission only con- 
sidered mineral resources, and certain members proposed adhering to that 
course. The Commission, however, came to the conclusion that the products 
of sedentary fisheries, in particular to the extent that they were natural 
resources permanently attached to the bed of the sea, should not be outside 
the scope of the régime adopted and that this aim could be achieved by 
using the term ‘‘natural resources.’’ It is clearly understood, however, 
that the rights in question do not cover so-called bottom-fish and other fish 
which, although living in the sea, occasionally have their habitat at the 
bottom of the sea or are bred there. Nor do these rights cover objects 
such as wrecked ships and their cargoes (including bullion) lying on the 
sea bed or covered by the sand of the subsoil. 

71. Neither, in the view of the Commission, can the exclusive rights of 
the coastal state be exercised in a manner inconsistent with existing rights 
of nationals of other states with regard to sedentary fisheries. Any 
interference with such rights, when unavoidably necessitated by the re- 
quirements of exploration and exploitation of natural resources, is subject 
to rules of international law ensuring respect of the rights of aliens. How- 
ever, apart from the case of such existing rights, the sovereign rights of 
the coastal state over its continental shelf cover also sedentary fisheries. 
It may be added that this was the reason why the Commission did not think 
it necessary to retain, among the articles devoted to the resources of the 
sea, an article on sedentary fisheries. The Commission envisaged the 
possibility that shallow areas rendering possible the exploitation of sed- 
entary fisheries may exist outside the continental shelf. However, that 
possibility was considered to be at present too theoretical to necessitate 
separate treatment. 

72. The rights of the coastal state over the continental shelf are in- 
dependent of occupation, actual or fictional, and of any formal assertion 
of those rights. 

73. The Commission does not deem it necessary to elaborate the question 
of the nature and of the legal basis of the sovereign rights attributed to 
the coastal state. The considerations relevant to this matter cannot be 
reduced to a single factor. In particular, it is not possible to base the 
principle of the sovereign rights of the coastal state exclusively on recent 
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practice, for there is no question, in the present case, of giving the authority 
of a legal rule to a unilateral practice resting solely upon the will of the 
states concerned. However, that practice itself is considered by the Com- 
mission to be supported by considerations of legal principle and con- 
venience. In particular, once the sea bed and the subsoil have become, 
the object of active interest to states with the view to the exploration and 
exploitation of their resources, it is not practicable to treat them as res 
nullius, i.e., capable of being acquired by the first occupier. It is natural 
that coastal states should resist any such solution. Moreover, in most 
eases the effective exploitation of natural resources must depend on the 
existence of installations on the territory of the coastal state. Neither is 
it possible to disregard the phenomenon of geography, whether that phe- 
nomenon is described as propinquity, contiguity, geographical continuity, 
appurtenance or identity of the submarine areas in question with the non- 
submerged contiguous land. All these considerations of general utility 
provide a sufficient basis for the principle of sovereign rights of the coastal 
state as now formulated by the Commission. As already stated, that prin- 
ciple is in no way incompatible with the principle of the freedom of the sea. 

74. While, for the reasons stated, as well as having regard to practical 
considerations, the Commission has been unable to countenance the idea 
of the internationalization of the submarine areas comprised in the concept 
of the continental shelf, it has not discarded the possibility of the creation 
of an international agency charged with scientific research and guidance 
with the view to promoting, in the general interest, the most efficient use 
of submarine areas. It is possible that some such body may be set up 
within the framework of an existing international organization. 


(iii) The sovereign rights of the coastal state and the freedom of the seas 
and of the airspace above them 


75. Some of the principal articles on the continental shelf as formulated 
by the Commission are devoted to the provision of safeguards for the 
freedom of the seas in relation to the sovereign rights of the coastal state 
over the continental shelf. Thus, Articles 3 and 4 lay down that the rights 
of the coastal state over the continental shelf do not affect the legal status 
of the superjacent waters as high seas or of the airspace above the super- 
jacent waters. These articles, which are couched in categorical terms, 
are self-explanatory. For the articles on the continental shelf are in- 
tended as laying down the régime of the continental shelf only as subject 
to and within the orbit of the paramount principle of the freedom of the 
seas and of the airspace above them. No modification of or exceptions 
from that principle are admissible unless expressly provided for in the 
various articles. 

76. The same considerations apply to the sea bed. Although the sea 
bed is subject to the sovereign rights of the coastal state, for the purpose 
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of the exploration and exploitation of its natural resources, the principle 
of the freedom of the seas and its legal status must be respected in that 
sphere, inasmuch as the coastal state must not prevent the establishment 
or maintenance of submarine cables by nationals of other states. That 
provision is designed to prevent either arbitrary prohibition or discrimina- 
tion against foreign nationals. It is not otherwise intended to impair the 
right of the coastal state to take measures reasonably necessary for the 
exploration of the continental shelf and the exploitation of its natural 
resources. At a previous session the Commission considered whether this 
provision ought to be extended to pipelines on the continental shelf. Such 
pipelines might necessitate the installation of pumping stations which 
might interfere with the exploitation of the subsoil even more than cables. 
However, the question was considered too remote to require regulation 
for the time being. 

77. While Articles 3 and 4 lay down in general terms the basic rule of 
the unaltered legal status of the superjacent sea and the air above it, 
Article 6 applies that basic rule to the main manifestations of the freedom 
of the seas, namely, the freedom of navigation and fishing. Paragraph 1 
of that article lays down that the exploration of the continental shelf must 
not result in any unjustifiable interference with navigation, fishing or fish 
production. It will be noted, however, that what the article prohibits is 
not any kind of interference but only unjustifiable interference. The 
manner and the significance of that qualification were the subject of pro- 
longed discussion in the Commission. The progressive development of 
international law, which takes place against the background of established 
rules, must often result in the modification of those rules by reference to 
new interests or needs. The extent of that modification must be deter- 
mined by the relative importance of the needs and interests involved. To 
lay down, therefore, that the exploration and exploitation of the continental 
shelf must never result in any interference whatsoever with navigation and 
fishing might result in many cases in rendering somewhat nominal both 
the sovereign rights of exploration and exploitation and the very purpose 
of the articles as adopted. The case is clearly one of assessment of the 
relative importance of the interests involved. Interference, even if sub- 
stantial, with navigation and fishing might, in some cases, be justified. On 
the other hand, interference even on an insignificant scale would be un- 
justified if unrelated to reasonably conceived requirements of exploration 
and exploitation of the continental shelf. While, in the first instance, the 
coastal state must be the judge of the reasonableness—of the justification 
—of the measures adopted, in case of dispute the matter must be settled on 
the basis of Article 8 which governs the settlement of all disputes regard- 
ing the interpretation or application of the articles. 

78. The same considerations apply and explain the provisions of Article 
6, in paragraphs 2 to 5, relating to installations necessary for the explora- 
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tion and exploitation of the continental shelf as well as of safety zones 
around such installations and the measures necessary to protect them. 
They, too, are subject to the overriding prohibition of unjustified inter- 
ference with freedom of fishing and navigation. Although the Commission 
did not consider it essential to specify the size of the safety zones, it be- 
lieves that, generally speaking, a radius of five hundred metres is sufficient 
for the purpose. With regard to notice to be given, in accordance with 
paragraph 4 of Article 6, of ‘‘installations constructed,’’ the obligation in 
question refers primarily to installations already completed. There is in 
principle no duty to disclose in advance plans relating to contemplated 
construction of installations. However, in cases in which the actual con- 
struction of provisional installations is likely to interfere with navigation, 
due means of warning must be maintained in the same way as in the case 
of installations already completed and, as far as possible, due notice must 
be given. 

79. With regard to the general status of installations it has been thought 
useful to lay down expressly, in paragraph 3 of Article 6, that they do not 
possess the status of islands and that the coastal state is not entitled to 
claim for the installations any territorial waters of their own or to treat 
them as relevant for the delimitation of territorial waters. In particular, 
they cannot be taken into consideration for the purpose of determining 
the base line. On the other hand, the installations are under the jurisdic- 
tion of the coastal state for the purpose of maintaining order and of the 
civil and criminal competence of its courts. 

80. While generally the Commission, by formulating the test of un- 
justifiable interference, thought it advisable to eliminate any semblance of 
rigidity in adapting the existing principle of the freedom of the sea to 
what is an essentially novel situation, it thought it desirable to rule out 
expressly any right of interference with navigation in certain areas of the 
sea. These areas are defined in paragraph 5 of Article 6 as narrow chan- 
nels or recognized sea lanes essential to international navigation. They are 
understood to include straits in the ordinary sense of the word. The 
importance of these areas for the purpose of international navigation is 
such as to preclude, in conformity with the tests of equivalence and relative 
importance of the interests involved, the construction therein of installa- 
tions or the maintenance of safety zones even if such installations or zones 
are necessary for the exploration or exploitation of the continental shelf. 


(iv) Delimitation of the boundaries of the continental shelf 


81. In the matter of the delimitation of the boundaries of the conti- 
nental shelf the Commission was in the position to derive some guidance 
from proposals made by the committee of experts on the delimitation of 
territorial waters.*° In its provisional draft, the Commission, which at 


10 See document A/CN.4/61/Add. 1. 
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that time was not in possession of requisite technical and expert informa- 
tion on the matter, merely proposed that the boundaries of the continental 
shelf contiguous to the territories of adjacent states should be settled by 
agreement of the parties and that, in the absence of such agreement, the 
boundary must be determined by arbitration ex aequo et bono. With 
regard to the boundaries of the continental shelf of states whose coasts are 
opposite to each other, the Commission proposed the median line—subject 
to reference to arbitration in cases in which the configuration of the coast 
might give rise to difficulties in drawing the median line. 

82. Having regard to the conclusions of the committee of experts re- 
ferred to above, the Commission now felt in the position to formulate a 
general rule, based on the principle of equidistance, applicable to the 
boundaries of the continental shelf both of adjacent states and of states 
whose coasts are opposite to each other. The rule thus proposed is subject 
to such modifications as may be agreed upon by the parties. Moreover, 
while in the case of both kinds of boundaries the rule of equidistance is the 
general rule, it is subject to modification in cases in which another 
boundary line is justified by special circumstances. As in the case of the 
boundaries of coastal waters, provision must be made for departures neces- 
sitated by any exceptional configuration of the coast, as well as the presence 
of islands or of navigable channels. To that extent the rule adopted par- 
takes of some elasticity. In view of the general arbitration clause of 
Article 8, referred to below in paragraphs 86 et seq., no special provision 
was considered necessary for submitting any resulting disputes to arbi- 
tration. Such arbitration, while expected to take into acount the special 
circumstances calling for modification of the major principle of equi- 
distance, is not contemplated as arbitration ez aequo et bono. That major 
principle must constitute the basis of the arbitration, conceived as settle- 
ment on the basis of law, subject to reasonable modifications necessitated 
by the special circumstances of the case. 

83. Without prejudice to the element of elasticity implied in Article 
7, the Commission was of the opinion that, where the same continental 
shelf is contiguous to the territories of two adjacent states, the delimita- 
tion of the continental shelf between them should be carried out in ac- 
cordance with the same principles as govern the delimitation of the terri- 
torial waters between the two states in question. 

84. It should, however, be noted that certain members of the Commis- 
sion considered that it would be premature to apply for the purposes of 
delimiting the continental shelf the principles drawn up by the committee 
of experts on the delimitation of territorial waters, since those principles 
have not yet been discussed by the Commission. In their opinion, the 
proper course would be to provide that the boundaries of the continental 
shelf contiguous to the territories of two or more states should be deter- 
mined by agreement between the states concerned; and that in the absence 
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of such agreement, the resultant dispute between them should be settled 
by one of the appropriate procedures for the peaceful settlement of dis- 
putes. 

85. It is understood that the use of the term ‘‘territorial sea,’’ as dis- 
tinguished from ‘‘territorial waters,’’ in Article 7 is provisional and that 
the question of the terminology to be used in this and other cases in the 
drafts prepared by the Commission will be determined when the Commis- 
sion adopts its final draft on the régime of territorial waters. Reference 
may also be made in this connexion to paragraph 108 below regarding the 
provisional use of the term ‘‘base line.’’ 


(v) Arbitral settlement of disputes 


86. Unlike the preliminary draft, the final draft as now proposed con- 
tains a general arbitration clause providing that any disputes which may 
arise between states concerning the interpretation or application of the 
articles should be submitted to arbitration at the request of any of the 
parties. The clause thus adopted covers, in addition to any boundary 
disputes connected with Article 7, all disputes arising out of the exploration 
or the exploitation of the continental shelf. 

87. In the view of the Commission, there are compelling reasons which 
render essential a clause of this nature. As already stated (see above, 
paragraph 68 et seq.) the articles on the continental shelf represent an 
attempt to reconcile the established principles of international law govern- 
ing the régime of the high seas with the recognition of the rights of the 
coastal state over the continental shelf. Any such reconciliation, based as 
it must be on the continuous necessity of assessing the relative importance 
of the interests involved, must leave room for a measure of elasticity and 
discretion. Thus, it must often remain a question for subjective apprecia- 
tion, with the consequent possibility of disputes, whether—in the words of 
paragraph 1 of Article 6—the measures taken by the coastal state for the 
exploration and exploitation of the continental shelf constitute ‘‘unjusti- 
fiable’’ interference with navigation or fishing; whether, according to 
paragraph 2 of that article, the safety zones established by the coastal 
state are at a ‘‘reasonable’’ distance around the installations; whether, 
in the words of paragraph 5 of that article, a sea lane is a ‘‘recognized’’ 
sea lane and whether it is ‘‘essential to international navigation’’; or 
whether the coastal state, in preventing the establishment of submarine 
cables, is, in fact, acting within the spirit of Article 5 which makes such 
action permissible only if necessitated by ‘‘reasonable’’ measures for the 
exploration and exploitation of the continental shelf. The new régime of 
the continental shelf, unless kept within the confines of legality and of 
impartial determination of its operation, may constitute a threat to the 
overriding principle of the freedom of the seas and to peaceful relations 
between states. For these reasons, it seems essential that states which are 
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in dispute concerning the exploration or exploitation of the continental 
shelf should be under a duty to submit to arbitration any disputes arising 
in this connexion. It is for this reason that the Commission, although it 
does not propose the adoption of a convention on the continental shelf, 
thought it essential to establish the principle of arbitration. 

88. Certain members of the Commission were opposed to the insertion 
in the draft of a clause on compulsory arbitration on the grounds that there 
was no reason for imposing on states one only of the various measures 
laid down in current international law, and particularly in Article 33 of 
the Charter of the United Nations, for the pacific settlement of international 
disputes. They also pointed out that the insertion of such a clause would 
make the draft unacceptable to a great many states. Certain members 
raised the further objection that such a clause would give any contracting 
state the right to take action on any pretext against the other contracting 
states by a unilateral request to international tribunals, thus increasing 
the possibility in present circumstances of putting pressure on the weaker 
states and in effect curtailing their independence. 

89. The provision for arbitration as laid down in Article 8 does not 
exclude any other procedure agreed upon by the parties as a means for 
the formal settlement of the dispute. In particular, they may agree, in 
matters of general importance, to refer the dispute to the International 
Court of Justice. 

90. Inasmuch as the articles on the continental shelf cover generally 
its exploration and exploitation, arbitration referred to in Article 8 must 
be regarded as applying to all disputes arising out of the exploration or 
exploitation of the continental shelf and affecting the international rela- 
tions of the state concerned. This will cover, for instance, disputes arising 
in connexion with the existence of common deposits situated across the 
surface boundaries of the submarine areas, a problem which has arisen 
in some countries in the relations of owners of adjoining oil deposits. 


Cc 


Action recommended in respect of the draft articles on 
the continental shelf 


91. The Commission recommends to the General Assembly the adoption 
by resolution of this part of the present report and the draft articles on 
the continental shelf incorporated therein. 


Ill. FISHERIES 


92. The question of fisheries, under the title of ‘‘ Resources of the sea,’’ 
has been under consideration by the Commission as part of the general 
topic of the régime of the high seas. Reference is made to the introductory 
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paragraphs of the present chapter for a survey of the treatment of the 
subject by the Commission. 

93. At its third session in 1951, the Commission adopted provisionally 
the articles on resources of the sea.‘ During its fifth session, the Commis- 
sion reconsidered these articles in the light of observations sent by the 
following countries: Belgium, Brazil, Chile, Denmark, Ecuador, France, 
Iceland, The Netherlands, Norway, the Philippines, Sweden, Syria, the 
Union of South Africa, the United Kingdom of Great Britain and Northern 
Ireland, Yugoslavia. The observations are reproduced in Annex II* to 
the present report. The Commission discussed the revision of the articles 
at its 206th to 210th meetings. 

94. The Commission adopted, at its 210th meeting, the following three 
draft articles covering the basic aspects of the international regulation of 
fisheries : 

Article 1 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged, may regulate 
and control fishing activities in such areas for the purpose of protecting 
fisheries against waste or extermination. If the nationals of two or more 
states are engaged in fishing in any area of the high seas, the states con- 
cerned shall prescribe the necessary measures by agreement. If, subse- 
quent to the adoption of such measures, nationals of other states engage 
in fishing in the area and those states do not accept the measures adopted, 
the question shall, at the request of one of the interested parties, be re- 
ferred to the international body envisaged in Article 3. 


Article 2 


In any area situated within one hundred miles from the territorial sea, 
the coastal state or states are entitled to take part on an equal footing in 
any system of regulation, even though their nationals do not carry on 
fishing in the area. 

Article 3 


States shall be under a duty to accept, as binding upon their nationals, 
any system of regulation of fisheries in any area of the high seas which 
an international authority, to be created within the framework of the 
United Nations, shall prescribe as being essential for the purpose of pro- 
tecting the fishing resources of that area against waste or extermination. 
Such international authority shall act at the request of any interested 
state. 

11 See Official Records of the General Assembly, Sixth Session, Supplement No. 9, 


document A/1858, page 19. 
* Not printed here. 
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95. In adopting these articles the Commission adhered in substance 
to the provisional draft of the articles formulated at its third session in 
1951. In their main aspect both drafts go beyond the existing law and 
must be regarded to a large extent as falling within the category of progres- 
sive development of international law. The existing position of interna- 
tional law is, in general, that regulations issued by a state for the conserva- 
tion of fisheries in any area of the high seas outside its territorial waters 
are binding only upon the nationals of that state. Secondly, if two or 
more states agree upon regulations affecting a particular area, the regula- 
tions are binding only upon the nationals of the states concerned. Thirdly, 
in treaties concluded by states for the joint regulation of fisheries for the 
purpose of their protection against waste and extermination, the authority 
created for the purpose has been, as a rule, entrusted merely with the power 
to make recommendations, as distinguished from the power to issue regu- 
lations binding upon the contracting parties and their nationals. 

96. It is generally recognized that the existing law on the subject, in- 
cluding the existing international agreements, provides no adequate pro- 
tection of marine fauna against extermination. The resulting position 
constitutes, in the first instance, a danger to the food supply of the world. 
Also, in so far as it renders the coastal state or the states directly inter- 
ested helpless against wasteful and predatory exploitation of fisheries by 
foreign nationals, it is productive of friction and constitutes an inducement 
to states to take unilateral action, which at present is probably illegal, 
of self-protection. Such inducement is particularly strong in the case of 
the coastal state. Once such measures of self-protection, in disregard of 
the law as it stands at present, have been resorted to, there is a tendency 
to aggravate the position by measures aiming at or resulting in the total 
exclusion of foreign nationals. 

97. The articles as now adopted by the Commission are intended to 
provide the basis for a solution of the difficulties inherent in the existing 
situation. Article 3 imposes upon states the ‘‘duty to accept, as binding 
upon their nationals, any system of regulation of fisheries in any area of 
the high seas which an international authority, to be created within the 
framework of the United Nations, shall prescribe as being essential for the 
purpose of protecting the fishing resources of that area against waste or 
extermination.’ Moreover, it is provided there that ‘‘such international 
authority shall act at the request of any interested state,’’ i.e. whether a 
coastal or any other state. Certain members of the Commission were op- 
posed to the adoption of the text of Article 3, on the ground that there 
was no real need for the creation of an international authority, since 
fisheries could be regulated, as in the past, by means of agreements be- 
tween states. They contended that the proposal to give an international 
authority power to issue regulations binding on the nationals of states was 
in conflict with the basic principles of international law. 
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98. The system proposed by the Commission protects, in the first in- 
stance, the interest of the coastal state which is often most directly con- 
cerned in the preservation of the marine resources in the areas of the sea 
contiguous to its coast. Obviously, if only the nationals of that state 
are engaged in fishing in these areas, it can fully achieve the desired object 
by legislating in respect of its nationals and enforcing the legislation thus 
enacted. If nationals of other states are engaged in fishing in a given 
area—whether coastal or otherwise—it is clear that the concurrence of 
those states is essential for the effective adoption and enforcement of the 
regulations in question. Article 1 provides therefore that in such cases 
‘*the states concerned shall prescribe the necessary measures by agree- 
ment.’’ Article 3 is intended to provide effectively for the contingency 
of the interested states being unable to reach agreement. In such cases, 
the regulations are to be issued, with binding effect, by the international 
authority envisaged in that article. Similarly, if subsequent to the adop- 
tion of measures of protection by the agreement of the interested states, 
nationals of other states engage in fishing in the area in question and if 
their states are unwilling to accept or respect the regulations thus issued, 
the international authority provided for in Article 3 is empowered to de- 
clare the regulations to be binding upon the states in question and upon 
their nationals. 

99. As stated, the system thus formulated by the Commission does not 
differ substantially from that provisionally adopted by the Commission at 
its third session. Thus, it was laid down, in Article 2, that a permanent 
international body competent to conduct investigations of the world’s fish- 
eries and the methods employed in exploiting them ‘‘should also be em- 
powered to make regulations for conservatory measures to be applied by 
the states whose nationals are engaged in fishing in any particular area 
where the states concerned are unable to agree among themselves.’’ It is 
significant of the present state of opinion and of the widely felt need for 
the removal of what is considered by many to be a condition approaching 
anarchy that, in the replies sent by governments, no opposition was voiced 
against the proposal then advanced by the Commission. 

100. The Commission, in adopting the articles, was influenced by the 
view that the prohibition of abuse of rights is supported by judicial and 
other authority and is germane to the situation covered by the articles. A 
state which arbitrarily and without good reason, in rigid reliance upon the 
principle of the freedom of the seas, declines to play its part in measures 
reasonably necessary for the preservation of valuable, or often essential, 
resources from waste and exploitation, abuses a right conferred upon it 
by international law. The prohibition of abuse of rights, in so far as it 
constitutes a general principle of law recognized by civilized states, pro- 
vides to a considerable extent a satisfactory legal basis for the general 
rule as formulated in Article 3. To that extent it may be held that that 
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article is not altogether in the nature of a drastic departure from the prin- 
ciples of international law. In fact, the Commission deems it desirable 
that, pending the general acceptance of the system proposed in Article 3, 
enlightened states should consider themselves bound, even if by way of a 
mere imperfect legal obligation, to act on the view that it may be contrary 
to the very principle of the freedom of the seas to encourage or permit 
action which amounts to an abuse of a right and which is apt to destroy 
the natural resources whose preservation and common use have been one 
of the main objects of the doctrine of the freedom of the sea. This is so 
although the Commission is of the opinion that the articles adopted fall 
generally within the category of development of international law. 

101. Reference may be made in this connexion to Article 2, which lays 
down that, in any area situated within one hundred miles from the terri- 
torial sea, the coastal state or states are entitled to take part on an equal 
footing in any system of regulation, even though their nationals do not 
earry on fishing in the area. This provision is considered to safeguard 
sufficiently the position of the coastal state. Such protection of its inter- 
ests is equitable and necessary even if, for the time being, its nationals do 
not engage in fishing in the area. On the other hand, the right to par- 
ticipate, on a footing of equality, in any system of regulation agreed upon 
by other states does not imply a right to prevent or hinder its operation. 
The same applies to any system of regulation which may be decided upon 
by the international authority in conformity with Article 3. In view of 
the wide powers conferred upon the latter, the Commission considered it 
unnecessary to entertain in detail the proposal, put forward at its third 
session and advanced once more at its present session, to entrust the 
coastal state itself with the right to issue regulations of a non-discrimina- 
tory character binding upon foreign nationals in areas contiguous to its 
coast. 

102. With respect to the action which may appropriately be taken by 
the General Assembly in the matter of the part of the present report in- 
corporating the final draft of articles on fisheries, the Commission recom- 
mends: (a) that the General Assembly should by resolution adopt that 
part of the report and the draft articles; and (6) that it should enter into 
consultation with the United Nations Food and Agriculture Organization 
with a view to the preparation of a draft convention incorporating the 
principles adopted by the Commission. 

103. The Commission believes that the general importance and the 
recognized urgency of the subject-matter of the articles in question warrant 
their endorsement by a formal act of approval on the part of the General 
Assembly. Considerable time must elapse before a convention on the 
lines here proposed can be adopted and widely ratified. In the meantime, 
it seems advisable that the General Assembly should lend its authority to 
the principles underlying the articles. In particular, endorsement should 
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be given to the view that, where a number of interested states have agreed 
on a system of protection of fisheries, any regulations thus agreed upon 
should not, without good reason, be rendered nugatory by the action or 
inaction of a single state. The problem underlying the articles is one of 
general interest and the Commission believes that an authoritative state- 
ment of the legal position on the subject, both de lege lata and de lege 
ferenda, by the General Assembly is indicated as a basis of any future 
regulations which may be adopted. 

104. While the articles adopted by the Commission contain the general 
principles for the protection of fisheries, it is clear that only a detailed 
convention or conventions can translate these principles into a system 
of working rules. It is probable that that object may be achieved on a 
regional basis rather than by way of a general convention. Conventions 
concluded in the past for the protection of fisheries have been, as a rule, 
on a regional basis. The International Convention for the North West 
Atlantic Fisheries of 8 February 1949,* which establishes an International 
Commission for the North Atlantic Fisheries assisted by panels for sub- 
areas and national advisory committees, and the proposed International 
Convention for the High Seas Fisheries of the North Pacific Ocean,** ap- 
proved in draft by the Tripartite Fisheries Conference at Tokyo on 14 
December 1951, provide recent instructive examples of such regulations. 
Account would also have to be taken of the existence and experience of 
regional bodies such as the Indo-Pacific Fisheries Council, the General 
Fisheries Council for the Mediterranean and the Latin-American Fisheries 
Council. The matter is of a technical character; as such it is outside the 
competence of the Commission. A specialized body, such as the United 
Nations Food and Agriculture Organization would seem to be most suit- 
able for the purpose. Accordingly, the Commission recommends that, 
concurrently with its approval of the articles on fisheries, the General As- 
sembly should enter into consultation with FAO with a view to investi- 
gating the matter and preparing drafts of a convention or conventions on 
the subject in conformity with the general principles embodied in the 
articles. 

IV. CONTIGUOUS ZONE 


105. As part of the work on the régime of the high seas the Commission 
adopted, at its 210th meeting, the following single article on contiguous 
zone: 


On the high seas adjacent to its territorial sea, the coastal state may 
exercise the control necessary to prevent and punish the infringement, 
within its territory or territorial sea, of its customs, immigration, fiscal or 
sanitary regulations. Such control may not be exercised at a distance 


* Printed in this JouRNAL, Supp., Vol. 45 (1951), p. 40. 
** Text as ratified and in force printed below, p. 71. 
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beyond twelve miles from the base line from which the width of the terri- 
torial sea ts measured. 


106. The article thus adopted is identical, but for the words reproduced 
in italics, with that formulated by the Commission at its third session.’* 
Apart from some qualifications and reservations, the principle underlying 
that article has encountered no opposition on the part of the governments 
which have since made observations on the subject (see Annex II to the 
present report).* The Commission believes that principle to be in ac- 
cordance with a widely adopted practice. International law does not 
forbid states to exercise a measure of protective, preventive, or punitive 
jurisdiction for certain purposes over a belt of water contiguous to its 
territorial sea. States have shown no disposition to challenge the exercise 
by other states of a limited jurisdiction of that nature. Certain members 
of the Commission were, however, opposed to the inclusion of this article, 
on the ground that it had no direct connexion with the régime of the 
high seas and, moreover, that several governments in their observations 
had also put forward the view that the article in question should be ex- 
amined in connexion with the discussion of territorial waters. 

107. There has been no general agreement as to the extent of the 
contiguous zone for the purposes as defined above. The Preparatory Com- 
mittee of the Hague Codification Conference of 1930 proposed that the 
breadth of the contiguous zone should be fixed at twelve nautical miles 
measured from the coast. While it is possible that in some cases that 
limit may be insufficient, having regard to technical developments in the 
speed of vessels and otherwise, the Commission believes that, on the whole, 
that limit approximates most closely to general practice as acquiesced in 
by states. 

108. It must be noted that, in the article as now formulated, the con- 
tiguous zone of twelve miles is described as measured from the base line 
from which the width of the territorial sea is measured. In the article 
as proposed in 1951, the Commission referred to twelve miles as measured 
‘*from the coast.’’ This change of formulation is not intended as an ex- 
pression of view as to the nature of the base line forming the inner limit 
of the territorial sea. However, as in the case of the territorial sea, it is 
convenient to refer to the base line as being the more precise indication. 

109. In adopting the limit of twelve miles for the exercise of the pro- 
tective rights of states within the contiguous zone, the Commission does 
not intend to prejudice, in any direction, the results of its examination of 
the question of the territorial sea and of its limits. 

110. Certain members of the Commission opposed the inclusion of the 
article on the contiguous zone, on the ground that it prejudged the question 


12 See Official Records of the General Assembly, Sixth Session, Supplement No. 9, 
document A/1858, page 20. * Not printed here. 
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of the outer limit of territorial waters. They pointed out that by taking 
as the base line the inner limit of the territorial waters, the article tended 
to restrict the width of these waters—a point on which the Commission 
had not yet taken any decision. 

111. It is understood that the term ‘‘customs regulations’’ as used in 
the article refers not only to regulations concerning import and export 
duties but also other regulations concerning the exportation and importa- 
tion of goods. In addition, the Commission thought it necessary to amplify 
the formulation previously adopted by referring expressly to immigration 
—a term which is also intended to include emigration. 

112. The rights of the coastal state within the contiguous zone do not 
include rights in connexion with security or fishing rights. With regard 
to the latter the Preparatory Committee of the Codification Conference 
of 1930 found that the replies of governments disclosed no sufficient meas- 
ure of agreement on the subject. The Commission considers that in that 
respect there has been no change in the position. The question may be- 
come less urgent and more amenable to a solution if the proposals of the 
Commission relating to fisheries and contained in paragraphs 94 et seq., 
of the present report are adopted by states. 

113. The exercise of the rights of the coastal state, as here formulated, 
within the contiguous zone does not affect the legal status of the sea out- 
side the territorial sea or of the airspace above the contiguous zone. Air 
traffic may necessitate the establishment of an air zone over which the 
coastal state may exercise control. However, this question is outside the 
subject of the régime of the high seas. 

114. As the Commission has not yet adopted draft articles on the terri- 
torial sea, it recommends the General Assembly to take no action with 
regard to the article on the contiguous zone, since the present report is 
already published (Article 23, paragraph 1(a), of the Commission’s 
Statute). 

CuapTer IV 


NATIONALITY INCLUDING STATELESSNESS 


I, INTRODUCTORY 


115. At its first session in 1949, the International Law Commission 
selected ‘‘nationality including statelessness’’ as a topic for codification 
without, however, including it in the list of topics to which it gave 
priority.*® 

116. During its third session in 1951, the Commission was notified of 
resolution 319 B III(XI) adopted by the Economic and Social Council on 
11 August 1950, in which the Council requested the Commission to ‘‘. . . 

18 See the report of the Commission covering the work of its first session, Official 


Records of the General Assembly, Fourth Session, Supplement No. 10, document A/ 925 
[reprinted in this JourNaL, Vol. 44 (1950), p. 1], paragraphs 16 and 20. 
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prepare at the earliest possible date the necessary draft international 
convention or conventions for the elimination of statelessness.’’ In re- 
sponse to this request, the Commission, at the same session, decided to 
initiate work on the topic of nationality including statelessness, and ap- 
pointed Mr. Manley O. Hudson special rapporteur on the subject." 

117. Mr. Hudson, at the fourth session of the Commission in 1952, 
submitted a ‘‘Report on Nationality including Statelessness’’ (A/CN.4/50). 
The report comprised a working paper on the subject of statelessness. In 
the course of its discussion of the report, the Commission decided to request 
the special rapporteur to prepare, for consideration at the fifth session, a 
draft convention on the elimination of future statelessness and one or more 
draft conventions on the reduction of future statelessness. The Commis- 
sion also gave general directions to guide the work of the special rap- 
porteur.*® 

118. At the end of the fourth session, the Commission appointed Mr. 
Robert Cérdova special rapporteur on the topic of nationality including 
statelessness to replace Mr. Hudson who, for reasons of health, felt unable 
to continue as special rapporteur. The Commission also appointed Mr. 
Ivan Kerno as an expert to assist the special rapporteur; in his report, 
mentioned below, the special rapporteur expressed warm appreciation of 
the assistance given him by Mr. Kerno. 

119. In accordance with the decision taken by the Commission at its 
fourth session the special rapporteur presented a report (A/CN.4/64) 
containing articles, accompanied by detailed comment, of two draft 
conventions: one on the elimination of future statelessness and another on 
the reduction of future statelessness. The Commission had also before it 
the report, referred to above in paragraph 117, of Mr. Manley O. Hudson 
presented in 1952, a memorandum prepared by Mr. Kerno on national legis- 
lation concerning grounds for deprivation of nationality (A/CN.4/66) and 
two reports of the Secretary-General, namely, ‘‘A Study of Statelessness’’ 
(E/1112 and Add. 1) and ‘‘The Problem of Statelessness’’ (A/CN.4/56 
and Add. 1). 

120. The Commission decided to discuss and to consider the adoption 
of both drafts submitted by the special rapporteur. It discussed them at 
the 211th to 225th and 231st to 234th meetings. On 7 August 1953 at 
its 234th meeting, the Commission adopted provisional drafts of both con- 
ventions and decided to request the Secretary-General to issue them as a 
Commission document in accordance with Article 16 (g) and Article 21, 


14See the report of the Commission covering the work of its third session, Official 
Records of the General Assembly, Sixth Session, Supplement No. 9, document A/1858, 
paragraph 85. 

15 See the report of the Commission covering the work of its fourth session, Official 
Records of the General Assembly, Seventh Session, Supplement No. 9, document A/2163, 
paragraphs 29 and 31. 
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paragraph 1, of the Statute of the Commission.‘* The Commission also 
decided, in accordance with Article 16 (h) and Article 21, paragraph 2 of 
the Statute, to invite governments to submit their comments on the draft 
conventions as formulated by it. The relevant articles of the two draft 
conventions provisionally adopted by the Commission are reproduced 
below together with the comment accompanying the preamble and the 
various articles. For the sake of convenience and comparison the two 
draft conventions are also reproduced, in parallel columns, at the end of 
the present chapter in paragraph 162. 

121. The Commission deems it desirable, in order to clarify the situa- 
tion, to indicate at this juncture in general terms the relation between the 
two drafts. The Commission adopted provisionally both draft conven- 
tions for consideration by governments. While some members of the Com- 
mission were of the opinion that only eventual acceptance of the Draft 
Convention on the Elimination of Future Statelessness can fully solve the 
problem of statelessness in the future, others were of the view that the 
Draft Convention on the Reduction of Future Statelessness constitutes at 
present the practicable solution of the problem. However, the Commission 
is convinced of the imperative necessity of eliminating or at least drasti- 
cally reducing future statelessness by international agreement, and it is 
of the opinion that one of the two draft conventions ought eventually 
to become part of international law. Accordingly, in submitting the two 
draft conventions to governments for their comment, the Commission does 
not consider it necessary to recommend to them to adopt as the basis of 
their comment exclusively the one or the other of the two conventions. In 
view of the urgency of the problem and having regard to its desire to study 
all the aspects of the question, the Commission recommends that govern- 
ments should give consideration to and comment on both draft conventions. 
In due course, and after receiving the comments of governments, the Com- 
mission will consider whether and in what form it should submit to the 
General Assembly one or more final draft conventions and what course of 
action it should recommend. 

122. The Commission decided, in view of the considerations adduced 
below in paragraph 127, to ask the Secretary-General to transmit to the 
Economie and Social Council the draft conventions as embodied in the 


16 Mr. Kozhevnikov voted against the draft conventions on the elimination and re- 
duction of future statelessness as well as against the chapter of the report accompanying 
these conventions for the reasons of principle stated repeatedly during the discussion 
on the conventions. Mr. Zourek declared that he had voted against the two draft 
conventions and the commentaries on them for reasons which he had had occasion to 
explain during the discussion and, in particular, at the Commission’s 228th meeting. 
Mr. Yepes voted against Article 1 of the draft convention on the elimination of future 
statelessness for reasons stated in the summary records. 
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present report, as well as the supporting documentation referred to in 
paragraph 119. 

123. In adopting the titles ‘‘Draft Convention on the Elimination of 
Future Statelessness’’ and ‘‘ Draft Convention on the Reduction of Future 
Statelessness,’’ the Commission desired to draw attention to the fact that 
the draft conventions are not intended to have retroactive effect and that 
they are not concerned with the problem of the elimination or reduction 
of existing statelessness. During the session, the special rapporteur pre- 
pared an interim report and drafts of conventions bearing on this latter 
subject (A/CN.4/75). The Commission asked the special rapporteur to 
devote further study to the matter and to prepare a report for the next 
session. 

124. It is considered desirable, on grounds elaborated below and for 
the sake of convenience in presenting the comment, to draw attention to 
the fact that but for the last sentence of the preamble and Articles 1 and 7 
the two draft conventions are identical. For this reason it is convenient 
to comment together on the respective articles and preambles of both con- 
ventions. 


II. THE BASIS OF THE CONVENTIONS: THE PREAMBLES 


125. The preambles of the two draft conventions read as follows: 


DRAFT CONVENTION ON THE ELIMINATION OF FUTURE STATELESSNESS 
Preamble 


Whereas the Universal Declaration of Human Rights proclaims that 
everyone has the right to a nationality, 

Whereas the Economic and Social Council has recognized that the prob- 
lem of stateless persons demands the taking of joint and separate action 
by Member nations in co-operation with the United Nations to ensure that 
everyone shall have an effective right to a nationality, 

Whereas statelessness often results in suffering and hardship shocking 
to conscience and offensive to the dignity of man, 

Whereas statelessness is frequently productive of friction between states, 

Whereas statelessness is inconsistent with the existing principle which 
postulates nationality as a condition of the enjoyment by the individual of 
certain rights recognized by international law, 

Whereas the practice of many states has increasingly tended to the 
progressive elimination of statelessness, 

Whereas it is imperative, by international agreement, to eliminate the 
evils of statelessness, 

The Contracting Parties 
Hereby agree as follows: 


a 
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DRAFT CONVENTION ON THE REDUCTION OF FUTURE STATELESSNESS 


Preamble 


Identical with the preamble of the Draft Convention on the Elimination 
of Future Statelessness, except for the last considerandum which is as 
follows : 

‘‘Whereas it is desirable to reduce statelessness, by international agree- 
ment, so far as its total elimination is not possible.’’ 


126. The preamble, in invoking the fact that the Universal Declaration 
of Human Rights proclaims that ‘‘everyone has the right to a nationality,’’ 
is not intended as suggesting that legal obligations devolve upon Members 
of the United Nations from that source. However, as pointed out below, 
in formulating the present drafts, the Commission is fulfilling to a large 
extent the function of developing international law. It is proper that a 
convention of this nature should be inspired by a Declaration which was 
conceived as an expression of compelling moral principle and as a realizable 
standard of action for states in the sphere of human rights and funda- 
mental freedoms. The Commission is of the opinion that in the matter 
of the right of nationality the principles of the Declaration lend themselves, 
perhaps with less difficulty than in other spheres, to transformation into 
legal rules capable of general application. 

127. It is particularly for that reason that it has been thought fit to 
cite, in the second sentence of the preamble, that part of the resolution 
adopted on 2 March 1948 (resolution 116 D (VI)) by the Economie and 
Social Council which lays down that the problem of statelessness demands 
‘‘the taking of joint and separate action by Member nations in co-operation 
with the United Nations to ensure that everyone shall have an effective 
right to a nationality.’’ In referring to the necessity of ensuring the 
effective right to a nationality, as distinguished from a moral right thereto, 
the Economic and Social Council envisaged the elimination of legal causes 
of statelessness through the adoption of binding legal obligations. It was 
for that reason that the Council, in its subsequent resolution of 8 August 
1949 (resolution 248 B (IX)) decided to appoint an ad hoc committee 
composed of representatives of governments and charged, inter alia, with 
considering ‘‘means of eliminating the problem of statelessness, including 
the desirability of requesting the International Law Commission to pre- 
pare a study and make recommendations on this subject.’’ In a further 
resolution, part of which has been referred to above in paragraph 116, of 
11 August 1950 (resolution 319 B III (XI) ) the Council, consiazring ‘‘ that 
it is necessary both to reduce the number of stateless persons and to elimi- 
nate the causes of statelessness,’’ urged that ‘‘the International Law Com- 
mission prepare at the earliest possible date the necessary draft inter- 
national convention or conventions for the elimination of statelessness.’’ 
While the elimination or reduction of statelessness is dictated by wider 
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considerations of an imperative nature, it is proper, in the view of the 
Commission, that the conventions should recall the considered view of one 
of the principal organs of the United Nations which bears a special responsi- 
bility for questions such as those covered by the two draft conventions now 
formulated by the Commission. 

128. The Commission does not consider it necessary to elaborate the 
reasons underlying the statement of the preamble that ‘‘statelessness often 
results in suffering and hardship shocking to the conscience and offensive 
to the dignity of man.’’ That fact is generally, if not universally, ac- 
knowledged. The Commission realizes that any exaggeration of the evils 
of statelessness ought to be avoided. In many countries, stateless persons 
enjoy a high degree of security and protection of fundamental human 
freedom. However, human dignity and basic human rights cannot be 
treated as a matter of degree and numbers. Even if the evils of state- 
lessness were to affect only a limited number of persons, it would be the 
task of the international community to circumvent such evils in so far as 
that is possible through the acceptance of binding international obligations 
on the part of states to possess or enact laws which eliminate or considerably 
reduce statelessness in the future. 

129. Similar considerations apply to the acknowledged fact that state- 
lessness is ‘‘frequently productive of friction between states.’’ It is 
sufficient to refer in this counexion to the situation created by statelessness 
resulting from denationalization of nationals resident abroad and the 
ensuing inability of the states where such persons reside to deport them 
to their country of origin. 

130. International law as at present constituted is based on the prin- 
ciple that nationality is the link between the individual and international 
law. That situation may undergo a change in proportion as international 
law recognizes, as a matter of a legal obligation binding upon governments, 
rights of the individual independent of the law of the state. So long as 
that change has not been accomplished, statelessness renders impossible 
in many cases the operation of a substantial portion of international law. 
To that extent statelessness, although not prohibited by international law, 
is inconsistent with one of the basic principles of its existing structure. 
To that extent also the efforts to eliminate statelessness, while changing 
and developing international law in one direction, constitute also, in an- 
other direction, a consolidation of one of its existing basic principles in the 
sense that they aim at removing what is a clear contradiction resulting 
from the admissibility of statelessness. The preamble gives expression to 
that aspect of the problem. 

131. This is also the position with regard to the reference in the pre- 
amble to the ‘‘practice of many states’’ which ‘‘has increasingly tended to 
the progressive elimination of statelessness.’’ A study of recent legisla- 
tion of many states, as well as the observations of various governments 
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reproduced by the Secretary-General in his report ‘‘The Problem of State- 
lessness’’ (A/CN.4/56 and Add.1), show an articulate tendency to frame 
and to amend national legislation in such a manner as to either practically 
eliminate statelessness or reduce it to a substantial degree. To that ex- 
tent the conventions drafted by the Commission may be regarded as an 
attempt to give expression to a deliberate tendency in the practice of states 
desirous to eliminate or reduce statelessness. 

132. The preambles to the two draft conventions state either (as in the 
first convention) that it is imperative, by international agreement, to elimi- 
nate the evils of statelessness, or (as in the second convention) that it is 
desirable to reduce statelessness by international agreement, so far as its 
total elimination is not possible. As stated above in paragraph 121, the 
possibility must be envisaged that while some states may wish to go to 
the full length of altering drastically their legislation in order to eliminate 
statelessness, others may not find it practicable or desirable to go so far. 
This is the reason for the difference in the phrasing of the two preambles. 
Both conventions recognize that the progress which they consider to be 
imperative or desirable must be achieved through international agreement. 
Such agreement would limit the freedom of action in a sphere which has 
been hitherto within the exclusive domestic jurisdiction of states. How- 
ever, an agreement of this kind, freely concluded by states in the full ex- 
ercise of their sovereign rights, would not be incompatible with their 
sovereignty. On the other hand, the preamble stresses the point that, 
although in theory an amelioration of the existing position can be brought 
about by concurrent national legislation, it is only through international 
agreement that such concurrent national legislation can be both secured 
and maintained. 


Ill, ELIMINATION AND REDUCTION OF STATELESSNESS AS THE RESULT OF BIRTH 
(i) Birth in the territory of the Contracting Parties 


133. Articles 1 to 4 of both draft conventions are concerned with the 
elimination or reduction of statelessness in connexion with birth. While 
Articles 2 to 4 are common to both conventions, Article 1 exhibits a differ- 
ence which, although probably of limited importance in practice, is other- 
wise of deep significance for the states concerned. Article 1 of the Draft 
Convention on the Elimination of Future Statelessness is as follows: 


Article 1 


1. A child who would otherwise be stateless shall acquire at birth the 
nationality of the Party in whose territory it is born. 


Article 1 of the Draft Convention on the Reduction of Future State- 
lessness is as follows: 
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Article 1 


1. A child who would otherwise be stateless shall acquire at birth the 
nationality of the Party in whose territory it is born. 

2. The national law of the Party may make preservation of such nationality 
dependent on the person being normally resident in its territory until the 
age of eighteen, and provide that to retain nationality he must comply 
with such other conditions as are required from all persons born in the 
Party’s territory. 

3. If, in consequence of the operation of such conditions as are envisaged 
in paragraph 2, a person on attaining the age of eighteen does not retain 
the nationality of the state of birth, he shall acquire the nationality of 
one of his parents. The nationality of the father shall prevail over that 
of the mother. 


134. The effect of Article 1 of the Draft Convention on the Elimination 
of Future Statelessness is, so far as the contracting parties are concerned, 
to eliminate statelessness ensuing from birth. While no change in the 
legislation of countries whose law is based on the principle of jus soli is 
required to give effect to that article, it is clear that a change in this re- 
spect would be required in countries based on the principle of jus sanguinis. 

135. It must be envisaged that states whose law on the subject is based 
on the latter principle and which attach importance to a link more sub- 
stantial than what may be viewed as the accidental fact of birth within 
their territory, may find it difficult to accept in its entirety the simple rule 
adopted in the Draft Convention on the Elimination of Future Stateless- 
ness. For that reason, Article 1 of the Draft Convention on the Reduction 
of Future Statelessness provides that retention of the nationality of the 
state of birth shall be conditional on the person in question having his or 
her normal residence in the territory of the state of birth until the age 
of eighteen. That article, it will be noted, does not leave such persons 
stateless until the age of eighteen, when they would qualify for the na- 
tionality of the state concerned provided they are normally resident within 
its territory. On the contrary, such persons acquire immediately on birth 
the nationality of that state. They may lose it, and in some cases become 
stateless, if they abandon their normal residence in that state before they 
reach the age of eighteen. However, loss of nationality in such cases would 
only in exceptional cases result in statelessness, namely, in cases in which 
such persons have not acquired another nationality either by virtue of 
descent or in consequence of naturalization in the country in which they 
are normally resident. It will thus be seen that, so far as the elimination 
of statelessness on account of birth is concerned, the practical effect of 
both conventions is not dissimilar. At the same time, Article 1 of the 
Draft Convention on the Reduction of Future Statelessness fully safe- 
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guards the position of those countries which are not disposed to grant 
irrevocably their nationality by reference to the mere fact of birth. 

136. Moreover, it is of importance to bear in mind that, in Article 1 
of both conventions, states whose law is based on the principle of descent 
in no way commit themselves to a complete abandonment of that basic 
principle. They retain it as a normal principle of their law not only 
with regard to their nationals, wherever born, but also with regard to non- 
nationals born in their territory. Such non-nationals acquire the national- 
ity of the state of birth only if otherwise they become stateless, namely, 
if they do not acquire a nationality by virtue of descent. As most coun- 
tries, including those whose law is also based on the territorial principle, 
recognize acquisition of nationality by descent, the operation of Article 
1 of both conventions would, for most practical purposes, be limited to per- 
sons born of stateless persons. The Commission deems it of importance 
to emphasize that aspect of the articles, inasmuch as it brings to light what 
the Commission believes to be a fact, namely, that in this as in many other 
cases the abolition or reduction of statelessness can be achieved without any 
substantial sacrifice of the basic principles of the law of nationality of any 
country. 

137. Reference may be made here to the clause of the second paragraph 
of Article 1 of the Draft Convention on the Reduction of Future Stateless- 
ness, which lays down that the national law may provide, in addition to 
the requirement of normal residence, that to retain nationality a person 
must comply with such other conditions as are required from all other 
persons born in the territory of the state in question. The object and 
effect of that clause are strictly limited. Its purpose is to prevent a situa- 
tion in which a person acquiring nationality by virtue of paragraph 1 of 
Article 1 might be given a privileged position in relation to other nationals. 
Thus, a person covered by paragraph 2 of Article 1 who, before attaining 
the age of eighteen, enters the military service of a foreign state, may lose 
his nationality by virtue of the operation of Article 7 of the Draft Conven- 
tion on the Reduction of Future Statelessness even if at the age of eighteen 
he is normally resident in the territory of the state of birth. 

138. Moreover, in those exceptional cases in which there has been a 
failure to retain nationality on account of the operation of paragraph 2 
of Article 1, paragraph 3 of the same article provides that the person in 
question shall acquire the nationality of one of the parents—the nationality 
of the father prevailing over that of the mother. Thus the scope of the 
operation of paragraph 2 of Article 1 of the Draft Convention on the Re- 
duction of Future Statelessness in so far as it may result in statelessness 
is kept within rigidly narrow limits. It may be said, therefore, that while 
Article 1 of that convention safeguards the basic considerations of the law 
of countries not adhering to the territorial principle as a criterion of 


| 
| 
| 
i 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nationality, it approximates in its effects to the corresponding article of 
the Draft Convention on the Elimination of Future Statelessness. 


(ii) Foundlings 


139. Article 2 of both conventions provides as follows: 


Article 2 


For the purpose of Article 1, a foundling, so long as its place of birth 
is unknown, shall be presumed to have been born in the territory of the 
Party in which it is found. 


It will be noted that the presumption set up in this article is a rebuttable 
one; it obtains only for so long as the place of birth of the foundling is 
unknown. It was observed in the course of the discussion on the subject 
that the subsequent discovery of the place of birth may in some cases 
entail statelessness, for instance, when the state within the territory of 
which the person in question is subsequently found actually to have been 
born does not recognize the principle of jus soli and, at the same time, 
that person does not acquire any nationality by descent. However, that 
contingency will not arise if the state in question is a party to the con- 
vention. The residuum of cases leaving room for statelessness is accord- 
ingly so small as to render otiose any further provision on the subject 
even in the Draft Convention on the Elimination of Future Statelessness. 
It is clearly not essential in the Draft Convention on the Reduction of 
Future Statelessness. 


(iii) Birth on ships and aircraft 


140. Article 3 of both conventions provides as follows: 


Article 3 


For the purpose of Article 1, birth on a vessel shall be deemed to have 
taken place within the territory of the state whose flag the vessel flies. Birth 
on an aircraft shall be considered to have taken place within the territory 
of the state where the aircraft is registered. 


After considerable discussion, the Commission decided that the preferable 
solution in this case was to adopt the simple test of the flag of the vessel 
and of the registration of the aircraft. It came to the conclusion that 
the relative infrequency of birth on vessels or aircraft did not warrant an 
attempt to distinguish between private and public vessels and aircraft; or, 
in case of ships, between birth in territorial waters and on the high seas; 
or, in ease of aircraft, between birth over territory, territorial waters and 
high seas. Any attempt at such distinction would necessitate, in the case 
of vessels, a preference for one of the various systems followed by states 


| 


OFFICIAL DOCUMENTS 55 


in this matter. Thus, while some states consider birth on board a vessel 
to provide the decisive test regardless of whether the vessel is, at the time 
of birth, on the high seas or in territorial waters of a foreign state, others 
follow a different rule. In the case of aircraft, an attempt to determine 
whether birth took place over territorial waters or on the high seas might 
lead to serious difficulties. This is an additional reason why the Commis- 
sion considers that a simple test of flag or registration meets the case. 


(iv) Birth outside the territory of the contracting parties 


141. As a general rule, both conventions can provide against stateless- 
ness on account of birth only in respect of persons born in the territory of 
a contracting party. However, it may be possible for states to agree to 
consider as their nationals persons born abroad who would be otherwise 
stateless but who are born of parents one of whom is a national of a con- 
tracting party. This provision would cover, in particular, cases of persons 
otherwise stateless born abroad of parents who are nationals of a contract- 
ing party which does not recognize the principle of descent. Accordingly, 
Article 4 of both conventions provides as follows: 


Article 4 


Whenever Article 1 does not apply on account of a child having been 
born in the territory of a state which is not a Party to this convention, it 
shall acquire the nationality of the Party of which one of its parents is a 
national. The nationality of the father shall prevail over that of the 
mother. 


This article may also provide a solution, so far as the contracting parties 
are concerned, for the very exceptional cases of persons, otherwise stateless, 
born in no man’s land or in territories the sovereignty of which is unde- 
termined or divided as in the case of condominia. 


IV. ELIMINATION AND REDUCTION OF STATELESSNESS ON ACCOUNT 
OF CHANGE OF STATUS 


142. Article 5 of both conventions provides as follows: 


Article 5 


1. If the law of a Party entails loss of nationality as a consequence of any 
change in the personal status of a person such as marriage, termination of 
marriage, legitimation, recognition, or adoption, such loss shall be con- 
ditional upon acquisition of another nationality. 

2. The change or loss of the nationality of a spouse or of a parent shall 
not entail the loss of nationality by the other spouse or by the children un- 
less they have or acquire another nationality. 
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143. In general, the above article follows the corresponding provisions 
of the Hague Convention of 1930 on Certain Questions relating to the 
Conflict of Nationality Laws. However, the article as formulated aims 
at a complete exclusion of change of status as a potential cause of stateless- 
ness. Unlike the Hague Convention, it refers also to changes of status 
resulting from termination of marriage, legitimation and recognition. 
Moreover, the enumeration in that article of the instances of changes of 
status is not intended to be exhaustive. The article is intended to cover 
all changes of status. 

144. In the matter of changes of status in connexion with marriage, 
the Commission, which was in receipt of a communication on that subject 
from the Chairman of the Commission on the Status of Women, in no way 
intends to express approval or disapproval of the legislation of those coun- 
tries which make the nationality of the wife dependent upon that of the 
husband. Nevertheless, so long as such legislation exists and is a potential 
cause of statelessness, the question of loss of nationality on account of 
marriage or termination of marriage must find a place in the conventions 
drafted by the Commission. The Commission has refrained from expres- 
sing any opinion on the question of the retention of their original national- 
ity by women who marry nationals of a foreign country. 


V. STATELESSNESS ARISING OUT OF VOLUNTARY ACT OR OMISSION 


145. Except with regard to marriage, Article 5 is concerned mainly with 
loss of nationality resulting from changes of status over which the persons 
in question have no control. Article 6 covers possible causes of stateless- 
ness ensuing from what are essentially voluntary acts or omissions. Article 
6 of both conventions provides as follows: 


Article 6 


1. Renunciation shall not result in loss of nationality unless the person 
renouncing it has or acquires another nationality. 

2. Persons who seek naturalization in a foreign country or who obtain 
an expatriation permit for that purpose shall not lose their nationality 
unless they acquire the nationality of that foreign country. 

3. Persons shall not lose their nationality, so as to become stateless, on 
the ground of departure, stay abroad, failure to register or on any other 
similar ground. 


146. While paragraphs 1 and 2 of Article 6 relating to renunciation, 
naturalization and expatriation permits follow, though in a manner more 
pronounced and admitting of no exceptions, some of the articles of the 
Hague Convention of 1930 referred to above, paragraph 3 finds no parallel 
in that convention. One or more of the causes of loss of nationality covered 
in that paragraph occur in the legislation of most states. They refer to 
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nationals both natural born and naturalized. Thus, the acquisition or 
retention of nationality by virtue of the principle of descent on the part 
of persons resident abroad is often subject to the condition of registration 
with a consulate or some other authority. In the legislation of some coun- 
tries, prolonged stay abroad, either in itself or if not accompanied by 
registration, is a cause of loss of nationality. This applies in particular to 
naturalized persons, especially with regard to stay in the country of origin. 
Paragraph 3 does not altogether exclude loss of nationality in such cases. 
It does so, as in other articles of the draft conventions (with the exception 
of Article 8), only if such loss results in statelessness. 

147. However, even if thus qualified, this particular provision entails 
an important departure from the legislation of many countries. Such 
departure is essential for the elimination of that particular cause of state- 
lessness. On the other hand, the operation of that provision does not pre- 
vent disadvantages or sanctions other than loss of nationality for persons 
who stay abroad for considerable periods, especially if accompanied by 
refusal to perform military service in the country of which they are na- 
tionals, or who fail to register. 


VI. STATELESSNESS RESULTING FROM IMPOSITION OF 
PENALTY OR FROM PERSECUTION 


148. Article 7 of the Draft Convention on the Elimination of Future 
Statelessness provides as follows: 


Article 7 


The Parties shall not deprive their nationals of nationality by way of 
penalty if such deprivation renders them stateless. 


Article 7 of the Draft Convention on the Reduction of Future Stateless- 
ness provides as follows: 
Article 7 


1, The Parties shall not deprive their nationals of nationality by way 
of penalty, if such deprivation renders them stateless, except on the ground 
that they voluntarily enter or continue in the service of a foreign country 
in disregard of an express prohibition of their state. 

2. In the case to which paragraph 1 above refers, the deprivation shall 
be pronounced by a judicial authority acting in accordance with due 
process of law. 


149. Except for the provision in the latter convention relating to loss 
of nationality by way of penalty on the ground of voluntary entry or con- 
tinuance in the service of a foreign country, Article 7 of both conventions 
is identical. Its effect is comprehensive. With regard to the Draft Con- 
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vention on the Elimination of Future Statelessness, the Commission was 
not called upon to consider the intrinsic merits and the necessity of depri- 
vation of nationality by way of penalty. It is sufficient, in order to bring 
it within the orbit of the convention, if such deprivation results in stateless- 
ness. However, with regard to the Draft Convention on the Reduction 
of Future Statelessness, the Commission surveyed the various occasions for 
deprivation of nationality by way of penalty and came to the conclusion 
that only that referred to above—namely, that arising out of service with 
a foreign country—ought to be permitted by the convention. While vari- 
ous states provide for various other causes of loss of nationality by way 
of penalty, none of these causes was found to have received sufficiently 
wide recognition to warrant retention in a general convention of the type 
now proposed by the Commission. Deprivation of nationality is, as a rule, 
ancillary to the principal penalty for an offence committed by a person. 
While it is not within the province of the Commission to express an opinion 
on deprivation of nationality by way of penalty in general, it considers 
that it ought not to operate or be imposed in such a manner as to result in 
statelessness. This, in fact, is the legislative policy of some countries. 

150. It must be noted that, apart from deprivation of nationality re- 
sulting in statelessness, the conventions do not prevent parties from de- 
priving persons, by way of penalty, of political and other rights usually 
associated with nationality. In some countries, the sum total of all or 
some political rights is occasionally described as rights of citizenship as 
distinguished from nationality. There is nothing, according to the draft 
conventions, to deprive the parties of the right to impose penalties of that 
description. 

151. The Commission came to the conclusion, after considerable dis- 
cussion, that there is no occasion to distinguish, for the purpose of state- 
lessness caused by deprivation of nationality by way of penalty, between 
nationals who are natural born and those who are naturalized. As in other 
eases of loss of nationality, the Commission does not consider that it is 
within its province to express a view on the propriety of distinguishing 
between the two classes of citizens either generally or in connexion with 
deprivation of nationality on account of disloyalty or otherwise. In so 
far as such deprivation results in statelessness, it is ruled out by both draft 
conventions except in the case, applicable to all nationals alike, provided 
for in the first paragraph of Article 7 of the Draft Convention on the Re- 
duction of Future Statelessness. The Commission did not find it necessary 
to decide whether the annulment of a naturalization on account of fraud 
in obtaining it amounts to a withdrawal of nationality (or naturalization) 
by way of penalty. There may be room for the view that in such cases 
the naturalization, having been obtained by fraud, is null and void ab 
initio. The correct solution of the difficulty, in the view of the Commission, 
is that such withdrawal or annulment of naturalization is, so far as it results 
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in statelessness, not compatible with the Draft Convention on the Elimina- 
tion of Future Statelessness. It may be compatible with the Draft 
Convention on the Reduction of Future Statelessness—although even in 
that case it would be in accordance with the spirit of the convention that 
such annulment should not take place after a considerable period has 
elapsed since the naturalization. This objection will not, of course, apply 
if the person in question has another nationality. 
152. Article 8 of both conventions provides as follows: 


Article 8 


The Parties shall not deprive any person or group of persons of their 
nationality on racial, ethnical, religious, or political grounds. 


Unlike in other articles of the two conventions, the obligation undertaken 
by the parties does not depend on whether the persons deprived of their 
nationality become, as the result, stateless. The obligation is an absolute 
one. The Commission considered whether in a convention the sole object 
of which is the elimination of statelessness it is proper to introduce an 
obligation of this kind. It came to the conclusion that any other formula- 
tion of this article would be open to serious objection. It would lend 
itself to the interpretation that persecution through deprivation of national- 
ity on racial, ethnical, religious or political grounds is admissible provided 
it does not result in statelessness. Even if no such interpretation could 
reasonably be put on the article in question, there was agreement that it 
would be undesirable to formulate anything in the nature of a conditional 
and qualified prohibition of oppression and persecution. Moreover, it is 
a fact that as a rule deprivation of nationality in such circumstances re- 
sults in statelessness. 


VII. STATELESSNESS AS THE RESULT OF CHANGES OF TERRITORY 


153. Article 9 of both conventions provides as follows: 


Article 9 


1. Treaties providing for transfer of territories shall include provisions 
for ensuring that, subject to the exercise of the right of option, inhabitants 
of these territories shall not become stateless. 

2. In the absence of such provisions, states to which territory is trans- 
ferred, or which otherwise acquire territory, or new states formed on terri- 
tory previously belonging to another state or states shall confer their 
nationality upon the inhabitants of such territory unless such persons 
retain their former nationality by option or otherwise or unless they have 
or acquire another nationality. 
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154. The first paragraph of this article lays upon the parties the obli- 
gation to endeavour, in any treaties which they may conclude in the future 
with respect to transfers of territory, to include provisions ensuring that 
the inhabitants of the territories concerned do not become stateless. In 
the nature of things, no more stringent obligation can be imposed upon 
them in cases in which the other contracting party is not a party to either 
convention on statelessness. However, the obligation of paragraph 1 is 
fully operative in cases in which both parties to the treaty transferring 
territory are parties to one of the two conventions on statelessness. 

155. In making the provision ensuring the avoidance of statelessness 
subject to safeguarding the right of option, the draft conventions go out- 
side their primary purpose, namely, the elimination or reduction of state- 
lessness. However, the Commission is of the opinion that the right of 
option of nationality has acquired a degree of recognition so general that 
a failure to safeguard it in a convention of this type would signify a 
retrogressive step or, at least, that it would lend itself to misinterpretation. 


VIII. INTERPRETATION AND IMPLEMENTATION OF THE CONVENTIONS 


156. Article 10 of both conventions provides as follows: 
Article 10 


1. The Parties undertake to establish, within the framework of the United 
Nations, an agency to act on behalf of stateless persons before governments 
or before the tribunal referred to in paragraph 2. 

2. The Parties undertake to establish, within the framework of the United 
Nations, a tribunal which shall be competent to decide upon complaints 
presented by the agency referred to in paragraph 1 on behalf of individuals 
claiming to have been denied nationality in violation of the provisions of 
the convention. 

3. If, within two years of the entry into force of the convention, the agency 
or the tribunal referred to in paragraphs 1 and 2 has not been set up by 
the Parties, any of the Parties shall have the right to request the General 
Assembly to set up such agency or tribunal. 

4. The Parties agree that any dispute between them concerning the inter- 
pretation or application of the convention shall be submitted to the Inter- 
national Court of Justice or to the tribunal referred to in paragraph 2. 


157. This article, which is common to both conventions, contains, in 
the first instance, a provision for the settlement of disputes between the 
contracting parties concerning the interpretation or application of the 
conventions. That provision is common to most international conventions 
of a legislative character, in particular, those concluded under the auspices 
of the United Nations. The fact that in this case the direct beneficiaries 
of the conventions are persons who, ex hypothest, do not possess the na- 
tionality of the state interceding on their behalf is not, in the view of the 
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Commission, decisive. The rule as to nationality of claims is not an abso- 
lute rule of international law.’’ It is particularly inapplicable to cases 
of statelessness. Moreover, parties to these conventions may fairly be 
held to possess an independent and general interest of their own in the 
maintenance of the principles of the conventions. As such they are en- 
titled to invoke the jurisdiction of the International Court of Justice or 
the arbitral tribunal in accordance with paragraph 2 of Article 10 of the 
two conventions. 

158. The Commission came to the conclusion, after considerable discus- 
sion, that that tribunal, to be established within the framework of the 
United Nations, should also be accessible to individuals acting through an 
agency, equally to be established within the framework of the United 
Nations. The Commission did not consider that it was necessary for it to 
express an opinion on questions such as whether individuals are subjects 
of international law or whether they ought to have direct access to inter- 
national tribunals or other international bodies. The Commission was 
concerned with the special case of persons who are threatened with state- 
lessness and who, by definition, have no state to protect them and to espouse 
their cause. 

159. On the other hand, the Commission felt that such persons could 
not easily find the means or possess the requisite information for instituting 
proceedings before an international tribunal. It is for that reason that 
it was considered necessary to make provision for an international agency 
to act on behalf of those persons. That agency would also subject com- 
plaints to preliminary examination with the view to ensuring that com- 
plaints which are obviously unfounded should not impede the expeditious 
functioning of the tribunal. Finally, it would be the task of the agency 
to act on behalf of the persons concerned before governments, prior to 
initiation of proceedings before the tribunal, with a view to disposing of 
the complaints by appropriate procedures of inquiry and of representations 
made to governments. 

160. It was not considered necessary at this juncture to provide for the 
details of the organization either of the agency referred to in paragraph 1 
or of the tribunal referred to in paragraph 2. That task must be left, in 
the first instance, to the contracting parties. It is only when they have 
failed to take the steps necessary for the purpose or when they have 
failed to come to an agreement on the subject that the setting up of the 
agency or the tribunal or both will become a responsibility of the General 
Assembly of the United Nations acting at the request of any of the parties. 

161. After the draft conventions have been approved by the General 
Assembly and accepted by states, they will become, in a general sense, 

17 See Advisory Opinion of the International Court of Justice concerning Reparation 


for Injuries Suffered in the Service of the United Nations, I.C.J. Reports, 1949, page 
181 [this JourNnAL, Vol. 43 (1949), p. 594]. 
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United Nations conventions. The United Nations, by giving its approval 
to the conventions, will accept the responsibilities—including those of a 
financial nature—devolving upon it under the various provisions of Article 
10. The Commission considers that, quite apart from any obligation im- 
plied in the approval of the conventions, it is consonant with the Purposes 
and Principles of the United Nations that the Organization should assist 
actively in the implementation of conventions of that kind. Stateless per- 
sons, or persons threatened with statelessness, have no state to protect 
them. It is proper that they should be protected, in conformity with 


international conventions, by the United Nations. 


IX. TEXTS OF THE DRAFT CONVENTIONS 


162. The texts of the two draft conventions are as follows: 


DRAFT CONVENTION ON THE ELIMINATION 
OF FUTURE STATELESSNESS 


Preamble 


Whereas the Universal Declara- 
tion of Human Rights proclaims 
that ‘‘everyone has the right to a 
nationality,’’ 

Whereas the Economic and So- 
cial Council has recognized that the 
problem of stateless persons de- 
mands ‘‘the taking of joint and sepa- 
rate action by Member nations in 
co-operation with the United Na- 
tions to ensure that everyone shall 
have an effective right to a national- 
ity,”’ 

Whereas statelessness often re- 
sults in suffering and hardship 
shocking to conscience and offensive 
to the dignity of man, 

Whereas statelessness is frequently 
productive of friction between states, 

Whereas statelessness is incon- 
sistent with the existing principle 
which postulates nationality as a 
condition of the enjoyment by the 
individual of certain rights recog- 
nized by international law, 


DRAFT CONVENTION ON THE REDUCTION 
OF FUTURE STATELESSNESS 


Preamble 


Whereas the Universal Declara- 
tion of Human Rights proclaims 
that ‘‘everyone has the right to a 
nationality,’’ 

Whereas the Economic and So- 
cial Council has recognized that the 
problem of stateless persons de- 
mands ‘‘the taking of joint and 
separate action by Member nations 
in co-operation with the United Na- 
tions to ensure that everyone shall 
have an effective right to a national- 
ity,” 

Whereas statelessness often results 
in suffering and hardship shocking 
to conscience and offensive to the 
dignity of man, 

Whereas statelessness is frequently 
productive of friction between states, 

Whereas statelessness is incon- 
sistent with the existing principle 
which postulates nationality as a 
condition of the enjoyment by the 
individual of certain rights recog- 
nized by international law, 
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Whereas the practice of many 
states has increasingly tended to the 
progressive elimination of stateless- 
ness, 

Whereas it is imperative, by in- 
ternational agreement, to eliminate 
the evils of statelessness, 


The Contracting Parties 
Hereby agree as follows: 


Article 1 


A child who would otherwise be 
stateless shall acquire at birth the 
nationality of the Party in whose 
territory it is born. 


Article 2 


For the purpose of Article 1, a 
foundling, so long as its place of 
birth is unknown, shall be presumed 
to have been born in the territory 
of the Party in which it is found. 


Whereas the practice of many 
states has increasingly tended to the 
progressive elimination of stateless- 
ness, 

Whereas it is desirable to reduce 
statelessness, by international agree- 
ment, so far as its total elimination 
is not possible, 


The Contracting Parties 
Hereby agree as follows: 


Article 1 


1. A child who would otherwise be 
stateless shall acquire at birth the 
nationality of the Party in whose 
territory it is born. 

2. The national law of the Party 
may make preservation of such na- 
tionality dependent on the person 
being normally resident in its terri- 
tory until the age of eighteen, and 
provide that to retain nationality he 
must comply with such other con- 
ditions as are required from all per- 
sons born in the Party’s territory. 
3. If, in consequence of the opera- 
tion of such conditions as are en- 
visaged in paragraph 2, a person on 
attaining the age of eighteen does 
not retain the nationality of the 
state of birth, he shall acquire the 
nationality of one of his parents. 
The nationality of the father shall 
prevail over that of the mother. 


Article 2 


For the purpose of Article 1, a 
foundling, so long as its place of 
birth is unknown, shall be presumed 
to have been born in the territory 
of the Party in which it is found. 


> 
x 


Article 3 


For the purpose of Article 1, birth 
on a vessel shall be deemed to have 
taken place within the territory of 
the state whose flag the vessel flies. 
Birth on an aircraft shall be con- 
sidered to have taken place within 
the territory of the state where the 
aircraft is registered. 


Article 4 


Whenever Article 1 does not ap- 
ply on account of a child having been 
born in the territory of a state which 
is not a Party to this convention, it 
shall acquire the nationality of the 
Party of which one of its parents 
is a national. The nationality of 
the father shall prevail over that 
of the mother. 


Article 5 


1. If the law of a Party entails loss 
of nationality as a consequence of 
any change in the personal status 
of a person such as marriage, termi- 
nation of marriage, legitimation, 
recognition, or adoption, such loss 
shall be conditional upon acquisition 
of another nationality. 

2. The change or loss of the na- 
tionality of a spouse or of a parent 
shall not entail the loss of national- 
ity by the other spouse or by the 
children unless they have or acquire 
another nationality. 


Article 6 


1. Renunciation shall not result in 
loss of nationality unless the person 
renouncing it has or acquires an- 
other nationality. 
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Article 3 


For the purpose of Article 1, birth 
on a vessel shall be deemed to have 
taken place within the territory of 
the state whose flag the vessel flies. 
Birth on an aircraft shall be consid- 
ered to have taken place within the 
territory of the state where the air- 
craft is registered. 


Article 4 


Whenever Article 1 does not ap- 
ply on account of a child having 
been born in the territory of a state 
which is not a Party to this con- 
vention, it shall acquire the na- 
tionality of the Party of which one 
of its parents is a national. The 
nationality of the father shall pre- 
vail over that of the mother. 


Article 5 


1. If the law of a Party entails loss 
of nationality as a consequence of 
any change in the personal status of 
a person such as marriage, termi- 
nation of marriage, legitimation, 
recognition, or adoption, such loss 
shall be conditional upon acquisition 
of another nationality. 

2. The change or loss of the na- 
tionality of a spouse or of a parent 
shall not entail the loss of national- 
ity by the other spouse or by the 
children unless they have or acquire 
another nationality. 


Article 6 


1. Renunciation shall not result in 
loss of nationality unless the person 
renouncing it has or acquires an- 
other nationality. 
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2. Persons who seek naturalization 
in a foreign country or who obtain 
an expatriation permit for that pur- 
pose shall not lose their nationality 
unless they acquire the nationality 
of that foreign country. 

3. Persons shall not lose their na- 
tionality, so as to become stateless, 
on the ground of departure, stay 
abroad, failure to register or on 
any other similar ground. 


Article 7 


The Parties shall not deprive their 
nationals of nationality by way of 
penalty if such deprivation renders 
them stateless. 


Article 8 


The Parties shall not deprive any 
person or group of persons of their 
nationality on racial, ethnical, re- 
ligious or political grounds. 


Article 9 


1. Treaties providing for transfer 
of territories shall include provi- 
sions for ensuring that, subject to 
the exercise of the right of option, 
inhabitants of these territories shall 
not become stateless. 

2. In the absence of such provi- 
sions, states to which territory is 


2. Persons who seek naturalization 
in a foreign country or who obtain 
an expatriation permit for that pur- 
pose shall not lose their nationality 
unless they acquire the nationality 
of that foreign country. 

3. Persons shall not lose their na- 
tionality, so as to become stateless, 
on the ground of departure, stay 
abroad, failure to register or on any 
other similar ground. 


Article 7 


The Parties shall not deprive their 

nationals of nationality by way of 
penalty if such deprivation renders 
them stateless, except on the ground 
that they voluntarily enter or con- 
tinue in the service of a foreign 
country in disregard of an express 
prohibition of their state. 
2. In the case to which paragraph 
1 above refers, the deprivation shall 
be pronounced by a judicial author- 
ity acting in accordance with due 
process of law. 


Article 8 


The Parties shall not deprive any 
person or group of persons of their 
nationality on racial, ethnical, re- 
ligious, or political grounds. 


Article 9 


1. Treaties providing for transfer 
of territories shall include provi- 
sions for ensuring that, subject to 
the exercise of the right of option, 
inhabitants of these territories shall 
not become stateless. 

2. In the absence of such provi- 
sions, states to which territory is 
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transferred, or which otherwise ac- 
quire territory, or new states formed 
on territory previously belonging to 
another state or states shall confer 
their nationality upon the inhabi- 
tants of such territory unless such 
persons retain their former national- 
ity by option or otherwise or unless 
they have or acquire another na- 
tionality. 


Article 10 


1. The Parties undertake to estab- 
lish, within the framework of the 
United Nations, an agency to act 
on behalf of stateless persons before 
governments or before the tribunal 
referred to in paragraph 2. 

2. The Parties undertake to estab- 
lish, within the framework of the 
United Nations, a tribunal which 
shall be competent to decide upon 
complaints presented by the agency 
referred to in paragraph 1 on behalf 
of individuals claiming to have been 
denied nationality in violation of the 
provisions of the convention. 

3. If, within two years of the entry 
into force of the convention, the 
agency or the tribunal referred to 
in paragraphs 1 and 2 has not been 
set up by the Parties, any of the 
Parties shall have the right to re- 
quest the General Assembly to set 
up such agency or tribunal. 

4. The Parties agree that any dis- 
pute between them concerning the 
interpretation or application of the 
convention shall be submitted to the 
International Court of Justice or to 
the tribunal referred to in para- 


graph 2. 
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International Court of Justice or to 
the tribunal referred to in para- 
graph 2. 
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CHAPTER V 


OTHER DECISIONS 


I. WAYS AND MEANS OF PROVIDING FOR THE EXPRESSION OF DISSENTING 
OPINIONS IN THE REPORT OF THE COMMISSION COVERING 
THE WORK OF EACH SESSION 


163. The International Law Commission discussed a proposal to recog- 
nize: 


(a) That any member of the Commission may attach a statement of his 
dissenting opinion to any decision by the Commission on draft rules of 
international law, whenever the whole or part of the said decision does not 
express the unanimous opinion of the members of the Commission ; 

(b) That any dissenting member may briefly explain his views in a foot- 
note if, in cases other than those covered by sub-paragraph (a) above, a 
decision has been taken on a question of principle affecting the work of 
the Commission. 


This proposal was rejected by the Commission. During the discussion, 
it was proposed that members of the Commission should be entitled to 
record, in an annex to the final report, their dissent from all or part of a 
report adopted by the Commission and to append a brief statement of the 
reasons for their dissenting opinion, at a length agreed to by the Chairman 
or, in the event of disagreement between the Chairman and the member 
concerned, by the officers of the Commission. The proposal was not ac- 
cepted, the vote being equally divided. The existing rule, adopted at the 
third session, provides that detailed explanations of dissenting opinions 
should not be inserted in the report, but merely a statement to the effect 
that, for the reasons given in the summary records, a member was opposed 
to the adoption of a particular passage of the report. 


II. REPORTS FOR THE SIXTH SESSION OF THE COMMISSION 
(i) Law of treaties 


164. The Commission decided to request its special rapporteur on the 
law of treaties, Mr. Lauterpacht, to continue his work on the subject and 
to present a further report for discussion at the next session together with 
the report (A/CN.4/63) held over from the present session. After a 
brief exchange of views the Commission decided that the special rapporteur, 
in the final draft of his report, should take account of any observations 
which members of the Commission might make in the form of written 
statements. 

(ii) Régime of the high seas 


165. The special rapporteur on the régime of the high seas, Mr. 
Francois, was invited to undertake a further study on this topic and to 
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prepare for the next session a report on subjects within this field which 
were not covered in his third and fifth reports (A/CN.4/51 and A/CN.4/69). 


(iii) Nationality including statelessness 


166. Mr. Cérdova, special rapporteur on the topic of nationality in- 
cluding statelessness, was requested to continue the work on the problem 
of the elimination or reduction of present statelessness which he had begun 
in a preliminary report (A/CN.4/75) submitted to the present session. 
He was also invited to study the other aspects of the topic of nationality and 
to make in this respect such proposals to the Commission as he might deem 
appropriate. 


(iv) Draft Code of Offences against the Peace and Security of Mankind 


167. At its third session in 1951, the Commission completed a Draft 
Code of Offences against the Peace and Security of Mankind and sub- 
mitted it to the General Assembly in its report on the session. The ques- 
tion of the draft code was included in the provisional agenda of the sixth 
session of the General Assembly, but was, by a decision of the Assembly 
on 13 November 1951, postponed until the seventh session. 

168. Asa result of this decision, the Secretary-General on 17 December 
1951 addressed a circular letter to the governments of Member States, in 
which he drew their attention to the draft code and invited them to com- 
municate to him their comments or observations for submission to the 
General Assembly. Comments were received from fourteen governments 
and were reproduced in documents A/2162 and A/2162/Add.1."° The 
Secretary-General also included the question of the draft code in the pro- 
visional agenda of the seventh session of the General Assembly. The item 
was, however, not included in the final agenda of the seventh session on the 
understanding that the matter would continue to be considered by the 
International Law Commission. 

169. In view of these circumstances, the Commission decided to request 
Mr. Spiropoulos, special rapporteur on the subject, to undertake a further 
study of the question and to prepare a report for submission at the next 


session. 


III. REQUEST OF THE GENERAL ASSEMBLY CONCERNING THE CODIFICATION OF 
THE TOPIC ‘‘DIPLOMATIC INTERCOURSE AND IMMUNITIES’’ 


170. By its resolution 685 (VII) of 5 December 1952, the General As- 
sembly requested the Commission ‘‘as soon as it considers it possible, to 
undertake the codification of the topic ‘Diplomatic intercourse and im- 


18 See Official Records of the General Assembly, Seventh Session, Annexes, agenda 
item 54, 
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munities,’ and to treat it as a priority topic.’’ In view of the fact that 
the periodical election of the Commission is due to take place at the eighth 
session of the General Assembly, the Commission decided to postpone a 
decision on this matter until its next session. 


IV. REPRESENTATION AT THE GENERAL ASSEMBLY 


171. The Commission decided that it should be represented, at the 
eighth session of the General Assembly, by its Chairman, Mr. J. P. A. 
Francois, for purposes of consultation. 


V. TERM OF OFFICE OF MEMBERS AND RAPPORTEURS 


172. The Commission decided that, in accordance with the practice in 
United Nations organs, the present term of office of its members should 
expire on 31 December 1953. A special rapporteur who had not been 
re-elected as a member of the Commission by the General Assembly would 
have to cease work on that date. However, a special rapporteur who had 
been re-elected should continue his work unless and until the Commission 
as newly constituted decides otherwise. 


VI. DATE AND PLACE OF THE SIXTH SESSION OF THE COMMISSION 


173. The Commission decided, after consulting the Secretary-General 
in accordance with the terms of Article 12 of its Statute and receiving the 
views of the latter, to hold its next session in Geneva, Switzerland, for a 
period of ten weeks beginning on 17 May 1954. The Commission is unani- 
mously in favour of Geneva as a meeting place in preference to New York, 
as general conditions in Geneva are more conducive to efficiency in the kind 
of work the members of the Commission have to perform. In particular, 
the library facilities in the European Office with material gathered and 
organized since the days of the League of Nations, have proved to be un- 
surpassed in the field of international law. 

174. The Commission is aware that General Assembly resolution 694 
(VII), adopted on 20 December 1952, provides that the International Law 
Commission would meet in Geneva only when its session could be held 
there without overlapping with the summer session of the Economic and 
Social Council. Such overlapping as there might be if the Commission 
met in Geneva beginning on 17 May 1954 is, in the opinion of the Commis- 
sion, hardly avoidable under present circumstances. There are grave ob- 
jections to holding the session of the Commission after the session of the 
Economic and Social Council. The session would then overlap with the 
session of the General Assembly with the result that the report of the 
Commission could not be considered by the General Assembly until its 
following session, that the Secretariat would have difficulties in assigning 
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adequate staff to serve the Commission, and that certain members who are 
also members of delegations to the General Assembly might not be able to 
attend the session of the Commission. 

175. On the other hand, a ten weeks’ session to be held in its entirety 
before the summer session of the Economic and Social Council would also 
be open to objection. It would have to begin towards the end of April 
1954, and those members of the Commission who are university professors 
would not be able to attend meetings before 1 June at the earliest. The 
Commission would therefore be deprived of their co-operation for more 
than a month. Under these circumstances, the opening date of 17 May 
was accepted in order to reduce to the minimum both the overlapping with 
the Council session and the period during which the Commission would 
have to be without the presence of some of its members. 

176. As regards the length of the session, a period of ten weeks is con- 
sidered as a minimum. Because of lack of time the Commission has been 
forced to postpone the consideration of two important subjects, namely, 
the law of treaties and the régime of the territorial sea. Essential aspects 
of the subject of nationality and of the régime of the high seas still remain 
to be studied. In the course of its next session the Commission will also 
have to re-examine the Draft Code of Offences against the Peace and Se- 
curity of Mankind. It is therefore imperative for the fulfilment of the 
task entrusted to the Commission that it shall be able to devote sufficient 
time to its work. 


INTERNATIONAL CONVENTION FOR THE HIGH SEAS 
FISHERIES OF THE NORTH PACIFIC OCEAN 
WITH A PROTOCOL RELATING THERETO! 


Signed at Tokyo, May 9, 1952; ratifications exchanged June 12, 1953; 
in force June 12, 1953 


The Governments of the United States of America, Canada and Japan, 
whose respective duly accredited representatives have subscribed hereto, 


Acting as sovereign nations in the light of their rights under the 
principles of international law and custom to exploit the fishery re- 
sources of the high seas, and 

Believing that it will best serve the common interest of mankind, 
as well as the interests of the Contracting Parties, to ensure the 
maximum sustained productivity of the fishery resources of the North 
Pacific Ocean, and that each of the Parties should assume an obliga- 
tion, on a free and equal footing, to encourage the conservation of 
such resources, and 

Recognizing that in view of these considerations it is highly de- 
sirable (1) to establish an International Commission, representing 
the three Parties hereto, to promote and coordinate the scientific stud- 
ies necessary to ascertain the conservation measures required to secure 
the maximum sustained productivity of fisheries of joint interest to the 
Contracting Parties and to recommend such measures to such Parties 
and (2) that each Party carry out such conservation recommendations, 
and provide for necessary restraints on its own nationals and fishing 
vessels, 


Therefore agree as follows: 
ARTICLE I 


1. The area to which this Convention applies, hereiaafter referred to as 
‘the Convention area,’’ shall be all waters, other than territorial waters, 
of the North Pacific Ocean which for the purposes hereof shall include the 
adjacent seas. 

2. Nothing in this Convention shall be deemed to affect adversely 
(prejudice) the claims of any Contracting Party in regard to the limits 
of territorial waters or to the jurisdiction of a coastal state over fisheries. 


1Senate Executive S, 82d Cong., 2d Sess.; Treaties and Other International Acts 
Series, No. 2786. 
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3. For the purposes of this Convention the term ‘‘fishing vessel’’ shall 
mean any vessel engaged in catching fish or processing or transporting fish 
loaded on the high seas, or any vessel outfitted for such activities. 


ARTICLE II 


1. In order to realize the objectives of this Convention, the Contracting 
Parties shall establish and maintain the International North Pacific Fish- 
eries Commission, hereinafter referred to as ‘‘the Commission.’’ 

2. The Commission shall be composed of three national sections, each 
consisting of not more than four members appointed by the governments 
of the respective Contracting Parties. 

3. Each national section shall have one vote. All resolutions, recom- 
mendations and other decisions of the Commission shall be made only by 
a unanimous vote of the three national sections except when under the 
provisions of Article III, Section 1 (¢) (ii) only two participate. 

4. The Commission may decide upon and amend, as occasion may re- 
quire, by-laws or rules for the conduct of its meetings. 

5. The Commission shall meet at least once each year and at such other 
times as may be requested by a majority of the national sections. The 
date and place of the first meeting shall be determined by agreement be- 
tween the Contracting Parties. 

6. At its first meeting the Commission shall select a Chairman, Vice- 
Chairman and Secretary from different national sections. The Chairman, 
Vice-Chairman and Secretary shall hold office for a period of one year. 
During succeeding years selection of a Chairman, Vice-Chairman and 
Secretary from the national sections shall be made in such a manner as 
will provide each Contracting Party in turn with representation in those 
offices. 

7. The Commission shall decide on a convenient place for the establish- 
ment of the Commission’s headquarters. 

8. Each Contracting Party may establish an Advisory Committee for 
its national section, to be composed of persons who shall be well informed 
concerning North Pacific fishery problems of common concern. Each 
such Advisory Committee shall be invited to attend all sessions of the 
Commission except those which the Commission decides to be in camera. 

9. The Commission may hold public hearings. Each national section 
may also hold public hearings within its own country. 

10. The official languages of the Commission shall be Japanese and 
English. Proposals and data may be submitted to the Commission in 
either language. 

11. Each Contracting Party shall determine and pay the expenses in- 
curred by its national section. Joint expenses incurred by the Commission 
shall be paid by the Commission through contributions made by the Con- 
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tracting Parties in the form and proportion recommended by the Com- 
mission and approved by the Contracting Parties. 

12. An annual budget of joint expenses shall be recommended by the 
Commission and submitted to the Contracting Parties for approval. 

13. The Commission shall authorize the disbursement of funds for the 
joint expenses of the Commission and may employ personnel and acquire 
facilities necessary for the performance of its functions. 


ARTICLE III 


1. The Commission shall perform the following functions: 
(a) In regard to any stock of fish specified in the Annex, study 
for the purpose of determining annually whether such stock con- 
tinues to qualify for abstention under the provisions of Article IV. 
If the Commission determines that such stock no longer meets the 
conditions of Article IV, the Commission shall recommend that it be 
removed from the Annex. Provided, however, that with respect to 
the stocks of fish originally specified in the Annex, no determination 
or recommendation as to whether such stock continues to qualify for 
abstention shall be made for five years after the entry into force of 
this Convention. 
(b) To permit later additions to the Annex, study, on request of 

a Contracting Party, any stock of fish of the Convention area, the 

greater part of which is harvested by one or more of the Contracting 

Parties, for the purpose of determining whether such stock qualifies 

for abstention under the provisions of Article IV. If the Commission 

decides that the particular stock fulfills the conditions of Article IV 

it shall recommend, (1) that such stock be added to the Annex, (2) 

that the appropriate Party or Parties abstain from fishing such stock 

and (3) that the Party or Parties participating in the fishing of such 
stock continue to carry out necessary conservation measures. 
(c) In regard to any stock of fish in the Convention area: 

(i) Study, on request of any Contracting Party concerned, 
any stock of fish which is under substantial exploitation by 
two or more of the Contracting Parties, and which is not 
covered by a conservation agreement between such Parties 
existing at the time of the conclusion of this Convention, for 
the purpose of determining need for joint conservation meas- 
ures. 

(ii) Decide and recommend necessary joint conservation 
measures including any relaxation thereof to be taken as a 
result of such study. Provided, however, that only the na- 
tional sections of the Contracting Parties engaged in substan- 
tial exploitation of such stock of fish may participate in such 
decision and recommendation. The decisions and recommenda- 
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tions shall be reported regularly to all the Contracting Parties, 
but shall apply only to the Contracting Parties the national 
sections of which participated in the decisions and recom- 
mendations. 

(iii) Request the Contracting Party or Parties concerned 
to report regularly the conservation measures adopted from 
time to time with regard to the stocks of fish specified in the 
Annex, whether or not covered by conservation agreements 
between the Contracting Parties, and transmit such informa- 
tion to the other Contracting Party or Parties. 

(d) Consider and make recommendations to the Contracting Parties 
concerning the enactment of schedules of equivalent penalties for 
violations of this Convention. 

(e) Compile and study the records provided by the Contracting 
Parties pursuant to Article VIII. 

(f) Submit annually to each Contracting Party a report on the 
Commission’s operations, investigations and findings, with appropri- 
ate recommendations, and inform each Contracting Party, whenever 
it is deemed advisable, on any matter relating to the objectives of 
this Convention. 

2. The Commission may take such steps, in agreement with the Parties 
concerned, as will enable it to determine the extent to which the under- 
takings agreed to by the Parties under the provisions of Article V, Section 
2 and the measures recommended by the Commission under the provisions 
of this Article and accepted by the Parties concerned have been effective. 

3. In the performance of its functions, the Commission shall, insofar as 
feasible, utilize the technical and scientific services of, and information 
from, official agencies of the Contracting Parties and their political sub- 
divisions and may, when desirable and if available, utilize the services of, 
and information from, any public or private institution or organization 
or any private individual. 


ARTICLE IV 


1. In making its recommendations the Commission shall be guided by 
the spirit and intent of this Convention and by the considerations below 
mentioned. 

(a) Any conservation measures for any stock of fish decided upon 
under the provisions of this Convention shall be recommended for 
equal application to all Parties engaged in substantial exploitation 
of such stock. 

(b) With regard to any stock of fish which the Commission de- 
termines reasonably satisfies all the following conditions, a recom- 
mendation shall be made as provided for in Article III, Section 1 (b). 
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(i) Evidence based upon scientific research indicates that 
more intensive exploitation of the stock will not provide a 
substantial increase in yield which can be sustained year after 
year, 

(ii) The exploitation of the stock is limited or otherwise 
regulated through legal measures by each Party which is 
substantially engaged in its exploitation, for the purpose of 
maintaining or increasing its maximum sustained productivity ; 
such limitations and regulations being in accordance with 
conservation programs based upon scientific research, and 

(iii) The stock is the subject of extensive scientific study 
designed to discover whether the stock is being fully utilized 
and the conditions necessary for maintaining its maximum sus- 
tained productivity. 

Provided, however, that no recommendation shall be made for abstention 
by a Contracting Party concerned with regard to: (1) any stock of fish 
which at any time during the twenty-five years next preceding the entry 
into force of this Convention has been under substantial exploitation by 
that Party having regard to the conditions referred to in Section 2 of this 
Article; (2) any stock of fish which is harvested in greater part by a 
country or countries not party to this Convention; (3) waters in which 
there is historic intermingling of fishing operations of the Parties con- 
cerned, intermingling of the stocks of fish exploited by these operations, 
and a long-established history of joint conservation and regulation among 
the Parties concerned so that there is consequent impracticability of segre- 
gating the operations and administering control. It is recognized that the 
conditions specified in subdivision (3) of this proviso apply to Canada and 
the United States of America in the waters off the Pacific Coasts of the 
United States of America and Canada from and including the waters of 
the Gulf of Alaska southward and, therefore, no recommendation shall 
be made for abstention by either the United States of America or Canada 
in such waters. 

2. In any decision or recommendation allowances shall be made for 
the effect of strikes, wars, or exceptional economic or biological conditions 
which may have introduced temporary declines in or suspension of pro- 
ductivity, exploitation, or management of the stock of fish concerned. 


ARTICLE V 


1, The Annex attached hereto forms an integral part of this Convention. 
All references to ‘‘Convention’’ shall be understood as including the said 
Annex either in its present terms or as amended in accordance with the 
provisions of Article VII. 

2. The Contracting Parties recognize that any stock of fish originally 
specified in the Annex to this Convention fulfills the conditions prescribed 
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in Article IV and accordingly agree that the appropriate Party or Parties 
shall abstain from fishing such stock and the Party or Parties participating 
in the fishing of such stock shall continue to carry out necessary conserva- 
tion measures. 

ARTICLE VI 


In the event that it shall come to the attention of any of the Contracting 
Parties that the nationals or fishing vessels of any country which is not a 
Party to this Convention appear to affect adversely the operations of the 
Commission or the carrying out of the objectives of this Convention, such 
Party shall call the matter to the attention of other Contracting Parties. 
All the Contracting Parties agree upon the request of such Party to confer 
upon the steps to be taken towards obviating such adverse effects or re- 
lieving any Contracting Party from such adverse effects. 


ArTICLE VII 


1. The Annex to this Convention shall be considered amended from the 
date upon which the Commission receives notification from all the Con- 
tracting Parties of acceptance of a recommendation to amend the Annex 
made by the Commission in accordance with the provisions of Article ITI, 
Section 1 or of the Protocol to this Convention. 

2. The Commission shall notify all the Contracting Parties of the date 
of receipt of each notification of acceptance of an amendment to the 
Annex. 

ArticLtE VIII 


The Contracting Parties agree to keep as far as practicable all records 
requested by the Commission and to furnish compilations of such records 
and other information upon request of the Commission. No Contracting 
Party shall be required hereunder to provide the records of individual 
operations. 

ARTICLE IX 


1. The Contracting Parties agree as follows: 

(a) With regard to a stock of fish from the exploitation of which 

any Contracting Party has agreed to abstain, the nationals and fish- 

ing vessels of such Contracting Party are prohibited from engaging 

in the exploitation of such stock of fish in waters specified in the 

Annex, and from loading, processing, possessing, or transporting 
such fish in such waters. 

(b) With regard to a stock of fish for which a Contracting Party 
has agreed to continue to carry out conservation measures, the na- 
tionals and fishing vessels of such Party are prohibited from engaging 
in fishing activities in waters specified in the Annex in violation of 
regulations established under such conservation measures. 
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2. Each Contracting Party agrees, for the purpose of rendering effective 
the provisions of this Convention, to enact and enforce necessary laws 
and regulations, with regard to its nationals and fishing vessels, with 
appropriate penalties against violations thereof and to transmit to the 
Commission a report on any action taken by it with regard thereto. 


ARTICLE X 


1. The Contracting Parties agree, in order to carry out faithfully the 
provisions of this Convention, to cooperate with each other in taking ap- 
propriate and effective measures and accordingly agree as follows: 

(a) When a fishing vessel of a Contracting Party has been found 
in waters in which that Party has agreed to abstain from exploitation 
in accordance with the provisions of this Convention, the duly author- 
ized officials of any Contracting Party may board such vessel to in- 
spect its equipment, books, documents, and other articles and question 
the persons on board. 

Such officials shall present credentials issued by their respective 
Governments if requested by the master of the vessel. 

(b) When any such person or fishing vessel is actually engaged in 
operations in violation of the provisions of this Convention, or there 
is reasonable ground to believe was obviously so engaged immediately 
prior to boarding of such vessel by any such official, the latter may 
arrest or seize such person or vessel. In that case, the Contracting 
Party to which the official belongs shall notify the Contracting Party 
to which such person or vessel belongs of such arrest or seizure, and 
shall deliver such vessel or person as promptly as practicable to the 
authorized officials of the Contracting Party to which such vessel 
or person belongs at a place to be agreed upon by both Parties. 
Provided, however, that when the Contracting Party which receives 
such notification cannot immediately accept delivery and makes re- 
quest, the Contracting Party which gives such notification may keep 
such person or vessel under surveillance within its own territory, 
under the conditions agreed upon by both of the Contracting Parties. 

(c) Only the authorities of the Party to which the above-mentioned 
person or fishing vessel belongs may try the offense and impose pen- 
alties therefor. The witnesses and evidence necessary for establish- 
ing the offense, so far as they are under the control of any of the 
Parties to this Convention, shall be furnished as promptly as possible 
to the Contracting Party having jurisdiction to try the offense. 

2. With regard to the nationals or fishing vessels of one or more Con- 
tracting Parties in waters with respect to which they have agreed to con- 
tinue to carry out conservation measures for certain stocks of fish in 
accordance with the provisions of this Convention, the Contracting Parties 
concerned shall carry out enforcement severally or jointly. In that case, 
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the Contracting Parties concerned agree to report periodically through 
the Commission to the Contracting Party which has agreed to abstain 
from the exploitation of such stocks of fish on the enforcement conditions, 
and also, if requested, to provide opportunity for observation of the con- 
duct of enforcement. 

3. The Contracting Parties agree to meet, during the sixth year of the 
operation of this Convention, to review the effectiveness of the enforcement 
provisions of this Article and, if desirable, to consider means by which 
they may more effectively be carried out. 


ARTICLE XI 


1. This Convention shall be ratified by the Contracting Parties in ac- 
cordance with their respective constitutional processes and the instruments 
of ratification shall be exchanged as soon as possible at Tokyo. 

2. This Convention shall enter into force on the date of the exchange 
of ratifications. It shall continue in force for a period of ten years and 
thereafter until one year from the day on which a Contracting Party shall 
give notice to the other Contracting Parties of an intention of terminating 
the Convention, whereupon it shall terminate as to all Contracting Parties. 

IN WITNESS WHEREOF, the respective Plenipotentiaries, duly authorized, 
have signed the present Convention. 

Done in triplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo this ninth day of May, one thousand nine hundred 
fifty-two. 

United States of America: 

Rosert MurPHy 

Canada: 

A. R. Menzies 

Japan: 

K. 
K. Hirokawa 

[seal] 

[seal] 

[seal] 

ANNEX 


1. With regard to the stocks of fish in the respective waters named be- 
low, Japan agrees to abstain from fishing, and Canada and the United 
States of America agree to continue to carry out necessary conservation 
measures, in accordance with the provisions of Article V, Section 2 of 
this Convention: 

(a) Halibut (Hippoglossus stenolepis) 
The Convention area off the coasts of Canada and the United 
States of America in which commercial fishing for halibut is 
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being or can be prosecuted. Halibut referred to herein shall be 
those originating along the coast of North America. 

(b) Herring (Clupea pallasii) 

The Convention area off the coasts of Canada and the United 
States of America, exclusive of the Bering Sea and of the waters 
of the North Pacific Ocean west of the meridian passing through 
the extremity of the Alaskan Peninsula, in which commercial 
fishing for herring of North American origin is being or can be 
prosecuted. 

(ce) Salmon (Oncorhynchus gorbuscha, Oncorhynchus keta, Oncor- 
hynchus’ kisutch, Oncorhynchus mnerka, Oncorhynchus 
tschawytscha) 

The Convention area off the coasts of Canada and the United 
States of America, exclusive of the Bering Sea and of the waters 
of the North Pacific Ocean west of a provisional line following 
the meridian passing through the western extremity of Atka 
Island; in which commercial fishing for salmon originating in 
the rivers of Canada and the United States of America is being 
or can be prosecuted. 

2. With regard to the stocks of fish in the waters named below, Canada 
and Japan agree to abstain from fishing, and the United States of America 
agrees to continue to carry out necessary conservation measures, in ac- 
cordance with the provisions of Article V, Section 2 of this Convention: 

Salmon (Oncorhynchus gorbuscha, Oncorhynchus keta, Oncorhynchus 

kisutch, Oncorhynchus nerka and Oncorhynchus tschawytscha) 

The Convention area of the Bering Sea east of the line starting 
from Cape Prince of Wales on the west coast of Alaska, running 
westward to 168°58’22.59” West Longitude; thence due south to a 
point 65°15’00” North Latitude; thence along the great circle 
course which passes through 51° North Latitude and 167° East 
Longitude, to its intersection with meridian 175° West Longi- 
tude; thence south along a provisional line which follows this 
meridian to the territorial waters limit of Atka Island; in which 
commercial fishing for salmon originating in the rivers of the 
United States of America is being or can be prosecuted. 


PROTOCOL TO THE INTERNATIONAL CONVENTION FOR THE 
HIGH SEAS FISHERIES OF THE NORTH PACIFIC OCEAN 


The Governments of the United States of America, Canada and Japan, 
through their respective Plenipotentiaries, agree upon the following stipu- 
lation in regard to the International Convention for the High Seas 
Fisheries of the North Pacific Ocean, signed at Tokyo on this ninth day 
of May, nineteen hundred fifty-two. 
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The Governments of the United States of America, Canada and Japan 
agree that the line of meridian 175° West Longitude and the line following 
the meridian passing through the western extremity of Atka Island, which 
have been adopted for determining the areas in which the exploitation of 
salmon is abstained or the conservation measures for salmon continue to 
be enforced in accordance with the provisions of the Annex to this Con- 
vention, shall be considered as provisional lines which shall continue in 
effect subject to confirmation or readjustment in accordance with the 
procedure mentioned below. 

The Commission to be established under the Convention shall, as ex- 
peditiously as practicable, investigate the waters of the Convention area to 
determine if there are areas in which salmon originating in the rivers of 
Canada and of the United States of America intermingle with salmon 
originating in the rivers of Asia. If such areas are found the Commission 
shall conduct suitable studies to determine a line or lines which best divide 
salmon of Asiatic origin and salmon of Canadian and United States of 
America origin, from which certain Contracting Parties have agreed to 
abstain in accordance with the provisions of Article V, Section 2, and 
whether it can be shown beyond a reasonable doubt that this line or lines 
more equitably divide such salmon than the provisional lines specified in 
sections 1 (c) and 2 of the Annex. In accordance with these determina- 
tions the Commission shall recommend that such provisional lines be con- 
firmed or that they be changed in accordance with these results, giving 
due consideration to adjustments required to simplify administration. 

In the event, however, the Commission fails within a reasonable period 
of time to recommend unanimously such line or lines, it is agreed that 
the matter shall be referred to a special committee of scientists consisting 
of three competent and disinterested persons, no one of whom shall be a 
national of a Contracting Party, selected by mutual agreement of all Parties 
for the determination of this matter. 

It is further agreed that when a determination has been made by a 
majority of such special committee, the Commission shall make a recom- 
mendation in accordance therewith. 

The Governments of the United States of America, Canada and Japan, 
in signing this Protocol, desire to make it clear that the procedure set 
forth herein is designed to cover a special situation. It is not, therefore, 
to be considered a precedent for the final resolution of any matters which 
may, in the future, come before the Commission. 

This Protocol shall become effective from the date of entry into force of 
the said Convention. 

IN WITNESS WHEREOF, the respective Plenipotentiaries have signed this 
Protocol. 


OFFICIAL DOCUMENTS 81 


Done in triplicate at Tokyo this ninth day of May, one thousand nine 
hundred fifty-two. 
United States of America: 
Rospert MurpHy 
Canada: 
A. R. Menzies 
Japan: 
K. OKAZAKI 
K. Hrrokawa 


: 
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NORTH ATLANTIC TREATY ORGANIZATION 


AGREEMENT BETWEEN THE PARTIES TO THE NORTH 
ATLANTIC TREATY REGARDING THE 
STATUS OF THEIR FORCES * 


Signed at London, June 19, 1951; in force August 23, 1953 


The Parties to the North Atlantic Treaty signed in Washington on 4th 
April, 1949,? 

Considering that the forces of one Party may be sent, by arrangement, 
to serve in the territory of another Party; 

Bearing in mind that the decision to send them and the conditions under 
which they will be sent, in so far as such conditions are not laid down by 
the present Agreement, will continue to be the subject of separate arrange- 
ments between the Parties concerned; 

Desiring, however, to define the status of such forces while in the terri- 
tory of another Party; 

Have agreed as follows: 


ARTICLE I 


1. In this Agreement the expression— 


(a) ‘‘force’’ means the personnel belonging to the land, sea or air 
armed services of one Contracting Party when in the territory of another 
Contracting Party in the North Atlantic Treaty area in connexion with 
their official duties, provided that the two Contracting Parties concerned 
may agree that certain individuals, units or formations shall not be 
regarded as constituting or included in a ‘‘force’’ for the purposes of the 
present Agreement; 

(b) ‘‘civilian component’’ means the civilian personnel accompanying 
a force of a Contracting Party who are in the employ of an armed service 
of that Contracting Party, and who are not stateless persons, nor na- 
tionals of any State which is not a Party to the North Atlantic Treaty, 
nor nationals of, nor ordinarily resident in, the State in which the force 
is located ; 


* Senate Exec. T, 82d Cong., 2d Sess.; Treaties and Other International Acts Series 
2846 (Department of State Publication 5307). Instruments of ratification have been 
deposited on behalf of Belgium, Canada, France, The Netherlands, Norway and the 
United States. 

1 Treaties and Other International Acts Series 1964; 63 Stat., pt. 2, p. 2241 [this 
JOURNAL, Supp., Vol. 43 (1949), p. 159]. 
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(c) ‘‘dependent’’ means the spouse of a member of a force or of a 
civilian component, or a child of such member depending on him or her 
for support; 

(d) ‘‘sending State’’ means the Contracting Party to which the force 
belongs; 

(e) ‘‘receiving State’’ means the Contracting Party in the territory 
of which the force or civilian component is located, whether it be sta- 
tioned there or passing in transit; 

(f) ‘‘military authorities of the sending State’’ means those au- 
thorities of a sending State who are empowered by its law to enforce the 
military law of that State with respect to members of its forces or 
civilian components; 

(g) ‘‘North Atlantic Council’? means the Council established by 
Article 9 of the North Atlantic Treaty or any of its subsidiary bodies 
authorised to act on its behalf. 


2. This Agreement shall apply to the authorities of political sub- 
divisions of the Contracting Parties, within their territories to which the 
Agreement applies or extends in accordance with Article XX, as it applies 
to the central authorities of those Contracting Parties, provided, however, 
that property owned by political sub-divisions shall not be considered to be 
property owned by a Contracting Party within the meaning of Article VIII. 


ARTICLE IT 


It is the duty of a force and its civilian component and the members 
thereof as well as their dependents to respect the law of the receiving State, 
and to abstain from any activity inconsistent with the spirit of the present 
Agreement, and, in particular, from any political activity in the receiving 
State. It is also the duty of the sending State to take necessary measures 
to that end. 


ARTICLE IIT 


1. On the conditions specified in paragraph 2 of this Article and subject 
to compliance with the formalities established by the receiving State re- 
lating to entry and departure of a force or the members thereof, such 
members shall be exempt from passport and visa regulations and immigra- 
tion inspection on entering or leaving the territory of a receiving State. 
They shall also be exempt from the regulations of the receiving State on 
the registration and control of aliens, but shall not be considered as ac- 
quiring any right to permanent residence or domicile in the territories of 
the receiving State. 

2. The following documents only will be required in respect of members 
of a force. They must be presented on demand: 
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(a) personal identity card issued by the sending State showing 
names, date of birth, rank and number (if any), service, and photograph ; 

(b) individual or collective movement order, in the language of the 
sending State and in the English and French languages, issued by an 
appropriate agency of the sending State or of the North Atlantic Treaty 
Organisation and certifying to the status of the individual or group as 
a member or members of a force and to the movement ordered. The 
receiving State may require a movement order to be countersigned by its 
appropriate representative. 


3. Members of a civilian component and dependents shall be so described 
in their passports. 

4. If a member of a force or of a civilian component leaves the employ 
of the sending State and is not repatriated, the authorities of the sending 
State shall immediately inform the authorities of the receiving State, 
giving such particulars as may be required. The authorities of the send- 
ing State shall similarly inform the authorities of the receiving State of 
any member who has absented himself for more than twenty-one days. 

5. If the receiving State has requested the removal from its territory of 
a member of a force or civilian component or has made an expulsion order 
against an ex-member of a force or of a civilian component or against a 
dependent of a member or ex-member, the authorities of the sending State 
shall be responsible for receiving the person concerned within their own 
territory or otherwise disposing of him outside the receiving State. This 
paragraph shall apply only to persons who are not nationals of the re- 
ceiving State and have entered the receiving State as members of a force 
or civilian component or for the purpose of becoming such members, and 
to the dependents of such persons. 


ARTICLE IV 
The receiving State shall either 


(a) accept as valid, without a driving test or fee, the driving permit 
or licence or military driving permit issued by the sending State or a 
sub-division thereof to a member of a force or of a civilian component; or 

(b) issue its own driving permit or licence to any member of a force 
or civilian component who holds a driving permit or licence or military 
driving permit issued by the sending State or a sub-division thereof, 
provided that no driving test shall be required. 


ARTICLE V 


1. Members of a force shall normally wear uniform. Subject to any 
arrangement to the contrary between the authorities of the sending and 
receiving States, the wearing of civilian dress shall be on the same condi- 
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tions as for members of the forces of the receiving State. Regularly 
constituted units or formations of a force shall be in uniform when crossing 
a frontier. 

2. Service vehicles of a force or civilian component shall carry, in addi- 
tion to their registration number, a distinctive nationality mark. 


ARTICLE VI 


Members of a force may possess and carry arms, on condition that they 
are authorised to do so by their orders. The authorities of the sending 
State shall give sympathetic consideration to requests from the receiving 
State concerning this matter. 


ARTICLE VII 


1. Subject to the provisions of this Article, 


(a) the military authorities of the sending State shall have the right 
to exercise within the receiving State all criminal and disciplinary 
jurisdiction conferred on them by the law of the sending State over all 
persons subject to the military law of that State; 

(b) the authorities of the receiving State shall have jurisdiction over 
the members of a force or civilian component and their dependents with 
respect to offences committed within the territory of the receiving State 
and punishable by the law of that State. 


2. (a) The military authorities of the sending State shall have the right 
to exercise exclusive jurisdiction over persons subject to the military law 
of that State with respect to offences, including offences relating to its 
security, punishable by the law of the sending State, but not by the law of 
the receiving State. 

(b) The authorities of the receiving State shall have the right to exercise 
exclusive jurisdiction over members of a force or civilian component and 
their dependents with respect to offences, including offences relating to the 
security of that State, punishable by its law but not by the law of the 
sending State. 

(c) For the purposes of this paragraph and of paragraph 3 of this 
Article a security offence against a State shall include 


(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating to official 
secrets of that State, or secrets relating to the national defence of that 
State. 


3. In cases where the right to exercise jurisdiction is concurrent the 
following rules shall apply: 
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(a) The military authorities of the sending State shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian 
component in relation to 


(i) offences solely against the property or security of that State, or 
offences solely against the person or property of another member of the 
force or civilian component of that State or of a dependent; 

(ii) offences arising out of any act or omission done in the performance 
of official duty. 


(b) In the case of any other offence the authorities of the receiving 
State shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise juris- 
diction, it shall notify the authorities of the other State as soon as prac- 
ticable. The authorities of the State having the primary right shall give 
sympathetic consideration to a request from the authorities of the other 
State for a waiver of its right in cases where that other State considers 
such waiver to be of particular importance. 

4. The foregoing provisions of this Article shall not imply any right 
for the military authorities of the sending State to exercise jurisdiction 
over persons who are nationals of or ordinarily resident in the receiving 
State, unless they are members of the force of the sending State. 

5. (a) The authorities of the receiving and sending States shall assist 
each other in the arrest of members of a force or civilian component or their 
dependents in the territory of the receiving State and in handing them 
over to the authority which is to exercise jurisdiction in accordance with 
the above provisions. 

(b) The authorities of the receiving State shall notify promptly the 
military authorities of the sending State of the arrest of any member of a 
force or civilian component or a dependent. 

(c) The custody of an accused member of a force or civilian component 
over whom the receiving State is to exercise jurisdiction shall, if he is in 
the hands of the sending State, remain with that State until he is charged 
by the receiving State. 

6. (a) The authorities of the receiving and sending States shall assist 
each other in the carrying out of all necessary investigations into offences, 
and in the collection and production of evidence, including the seizure and, 
in proper cases, the handing over of objects connected with an offence. 
The handing over of such objects may, however, be made subject to their 
return within the time specified by the authority delivering them. 

(b) The authorities of the Contracting Parties shall notify one another 
of the disposition of all cases in which there are concurrent rights to 
exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in the receiving State 
by the authorities of the sending State if the legislation of the receiving 
State does not provide for such punishment in a similar case. 


88 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(b) The authorities of the receiving State shall give sympathetic con- 
sideration to a request from the authorities of the sending State for as- 
sistance in carrying out a sentence of imprisonment pronounced by the 
authorities of the sending State under the provision of this Article within 
the territory of the receiving State. 

8. Where an accused has been tried in accordance with the provisions 
of this Article by the authorities of one Contracting Party and has been 
acquitted, or has been convicted and is serving, or has served, his sen- 
tence or has been pardoned, he may not be tried again for the same offence 
within the same territory by the authorities of another Contracting Party. 
However, nothing in this paragraph shall prevent the military authorities 
of the sending State from trying a member of its force for any violation 
of rules of discipline arising from an act or omission which constituted an 
offence for which he was tried by the authorities of another Contracting 
Party. 

9. Whenever a member of a force or civilian component or a depend- 
ent is prosecuted under the jurisdiction of a receiving State he shall be 
entitled— 


(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or 
charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses in his favour, 
if they are within the jurisdiction of the receiving State; 

(e) to have legal representation of his own choice for his defence or 
to have free or assisted legal representation under the conditions pre- 
vailing for the time being in the receiving State; 

(f) if he considers it necessary, to have the services of a competent 
interpreter ; and 

(g) to communicate with a representative of the Government of the 
sending State and, when the rules of the court permit, to have such a 
representative present at his trial. 


10. (a) Regularly constituted military units or formations of a force 
shall have the right to police any camps, establishments or other premises 
which they occupy as the result of an agreement with the receiving State. 
The military police of the force may take all appropriate measures to en- 
sure the maintenance of order and security on such premises. 

(b) Outside these premises, such military police shall be employed only 
subject to arrangements with the authorities of the receiving State and 
in liaison with those authorities, and in so far as such employment is 
necessary to maintain discipline and order among the members of the 
force. 

11. Each Contracting Party shall seek such legislation as it deems nec- 
essary to ensure the adequate security and protection within its territory of 
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installations, equipment, property, records and official information of 
other Contracting Parties, and the punishment of persons who may 
contravene laws enacted for that purpose. 


ARTICLE VIII 


1. Each Contracting Party waives all its claims against any other Con- 
tracting Party for damage to any property owned by it and used by its 
land, sea or air armed services, if such damage-— 


(i) was caused by a member or an employee of the armed services of 
the other Contracting Party in the execution of his duties in connexion 
with the operation of the North Atlantic Treaty; or 

(ji) arose from the use of any vehicle, vessel or aircraft owned by 
the other Contracting Party and used by its armed services, provided 
either that the vehicle, vessel or aircraft causing the damage was being 
used in connexion with the operation of the North Atlantic Treaty, or 
that the damage was caused to property being so used. 


Claims for maritime salvage by one Contracting Party against any other 
Contracting Party shall be waived, provided that the vessel or cargo salved 
was owned by a Contracting Party and being used by its armed services 
in connexion with the operation of the North Atlantic Treaty. 

2. (a) In the case of damage caused or arising as stated in paragraph 1 
to other property owned by a Contracting Party and located in its ter- 
ritory, the issue of the liability of any other Contracting Party shall be 
determined and the amount of damage shall be assessed, unless the Con- 
tracting Parties concerned agree otherwise, by a sole arbitrator selected in 
accordance with sub-paragraph (b) of this paragraph. The arbitrator 
shall also decide any counter-claims arising out of the same incident. 

(b) The arbitrator referred to in sub-paragraph (a) above shall be 
selected by agreement between the Contracting Parties concerned from 
amongst the nationals of the receiving State who hold or have held high 
judicial office. If the Contracting Parties concerned are unable, within 
two months, to agree upon the arbitrator, either may request the Chairman 
of the North Atlantic Council Deputies to select a person with the aforesaid 
qualifications. 

(c) Any decision taken by the arbitrator shall be binding and conclu- 
sive upon the Contracting Parties. 

(d) The amount of any compensation awarded by the arbitrator shall 
be distributed in accordance with the provisions of paragraph 5 (e) (i), 
(ii) and (iii) of this Article. 

(e) The compensation of the arbitrator shall be fixed by agreement be- 
tween the Contracting Parties concerned and shall, together with the neces- 
sary expenses incidental to the performance of his duties, be defrayed in 
equal proportions by them. 
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(f) Nevertheless, each Contracting Party waives its claim in any such 
ease where the damage is less than: 


Belgium: B.fr. 70,000. Luxembourg: L.fr. 70,000. 
Canada: $1,460. Netherlands: Fl. 5,320. 
Denmark: Kr. 9,670. Norway : Kr. 10,000. 
France: F.fr. 490,000. Portugal: Es. 40,250. 
Iceland: Kr. 22,800. United Kingdom: £500. 
Italy: Li. 850,000. United States: $1,400. 


Any other Contracting Party whose property has been damaged in the 
same incident shall also waive its claim up to the above amount. In the 
case of considerable variation in the rates of exchange between these 
currencies the Contracting Parties shall agree on the appropriate adjust- 
ments of these amounts. 

3. For the purposes of paragraphs 1 and 2 of this Article the expres- 
sion ‘‘owned by a Contracting Party’’ in the case of a vessel includes 
a vessel on bare boat charter to that Contracting Party or requisitioned 
by it on bare boat terms or seized by it in prize (except to the extent 
that the risk of loss or liability is borne by some person other than such 
Contracting Party). 

4. Each Contracting Party waives all its claims against any other Con- 
tracting Party for injury or death suffered by any member of its armed 
services while such member was engaged in the performance of his official 
duties. 

5. Claims (other than contractual claims and those to which paragraphs 
6 or 7 of this Article apply) arising out of acts or omissions of members 
of a force or civilian component done in the performance of official duty, 
or out of any other act, omission or occurrence for which a force or 
civilian component is legally responsible, and causing damage in the 
territory of the receiving State to third parties, other than any of the Con- 
tracting. Parties, shall be dealt with by the receiving State in accordance 
with the following provisions: 


(a) Claims shall be filed, considered and settled or adjudicated in 
accordance with the laws and regulations of the receiving State with 
respect to claims arising from the activities of its own armed forces. 

(b) The receiving State may settle any such claims, and payment of 
the amount agreed upon or determined by adjudication shall be made 
by the receiving State in its currency. 

(c) Such payment, whether made pursuant to a settlement or to 
adjudication of the case by a competent tribunal of the receiving State, 
or the final adjudication by such a tribunal denying payment, shall be 
binding and conclusive upon the Contracting Parties. 

(d) Every claim paid by the receiving State shall be communicated 
to the sending States concerned together with full particulars and a 
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proposed distribution in conformity with sub-paragraphs (e) (i), (ii) 
and (iii) below. In default of a reply within two months, the proposed 
distribution shall be regarded as accepted. 

(e) The cost incurred in satisfying claims pursuant to the preceding 
sub-paragraphs and paragraph 2 of this Article shall be distributed be- 
tween the Contracting Parties, as follows: 


(i) Where one sending State alone is responsible, the amount awarded 
or adjudged shall be distributed in the proportion of 25 per cent. 
chargeable to the receiving State and 75 per cent. chargeable to the 
sending State. 

(ii) Where more than one State is responsible for the damage, the 
amount awarded or adjudged shall be distributed equally among them: 
however, if the receiving State is not one of the States responsible, its 
contribution shall be half that of each of the sending States. 

(iii) Where the damage was caused by the armed services of the 
Contracting Parties and it is not possible to attribute it specifically 
to one or more of those armed services, the amount awarded or ad- 
judged shall be distributed equally among the Contracting Parties 
concerned: however, if the receiving State is not one of the States by 
whose armed services the damage was caused, its contribution shall be 
half that of each of the sending States concerned. 

(iv) Every half-year, a statement of the sums paid by the receiving 
State in the course of the half-yearly period in respect of every case 
regarding which the proposed distribution on a percentage basis has 
been accepted, shall be sent to the sending States concerned, together 
with a request for reimbursement. Such reimbursement shall be made 
within the shortest possible time, in the currency of the receiving State. 


(f) In eases where the application of the provisions of sub-paragraphs 
(b) and (e) of this paragraph would cause a Contracting Party serious 
hardship, it may request the North Atlantic Council to arrange a settle- 
ment of a different nature. 

(g) A member of a force or civilian component shall not be subject 
to any proceedings for the enforcement of any judgment given against 
him in the receiving State in a matter arising from the performance of 
his official duties. 

(h) Except in so far as sub-paragraph (e) of this paragraph applies 
to claims covered by paragraph 2 of this Article, the provisions of this 
paragraph shall not apply to any claim arising out of or in connexion 
with the navigation or operation of a ship or the loading, carriage, or 
discharge of a cargo, other than claims for death or personal injury to 
which paragraph 4 of this Article does not apply. 
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6. Claims against members of a force or civilian component arising out 
of tortious acts or omissions in the receiving State not done in the per- 
formance of official duty shall be dealt with in the following manner: 


(a) The authorities of the receiving State shall consider the claim and 
assess compensation to the claimant in a fair and just manner, taking 
into account all the circumstances of the case, including the conduct of 
the injured person, and shall prepare a report on the matter. 

(6) The report shall be delivered to the authorities of the sending 
State, who shall then decide without delay whether they will offer an 
ex gratia payment, and if so, of what amount. 

(c) If an offer of ex gratia payment is made, and accepted by the 
claimant in full satisfaction of his claim, the authorities of the sending 
State shall make the payment themselves and inform the authorities of 
the receiving State of their decision and of the sum paid. 

(d) Nothing in this paragraph shall affect the jurisdiction of the 
courts of the receiving State to entertain an action against a member of 
a force or of a civilian component unless and until there has been pay- 
ment in full satisfaction of the claim. 


7. Claims arising out of the unauthorized use of any vehicle of the 
armed services of a sending State shall be dealt with in accordance with 
paragraph 6 of this Article, except in so far as the force or civilian com- 
ponent is legally responsible. 

8. If a dispute arises as to whether a tortious act or omission of a member 
of a force or civilian component was done in the performance of official 
duty or as to whether the use of any vehicle of the armed services of a 
sending State was unauthorised, the question shall be submitted to an 
arbitrator appointed in accordance with paragraph 2 (b) of this Article, 
whose decision on this point shall be final and conclusive. 

9. The sending State shall not claim immunity from the jurisdiction 
of the courts of the receiving State for members of a force or civilian com- 
ponent in respect of the civil jurisdiction of the courts of the receiving 
State except to the extent provided in paragraph 5 (g) of this Article. 

10. The authorities of the sending State and of the receiving State shall 
co-operate in the procurement of evidence for a fair hearing and disposal 
of claims in regard to which the Contracting Parties are concerned. 


ARTICLE IX 


1. Members of a force or of a civilian component and their dependents 
may purchase locally goods necessary for their own consumption, and 
such services as they need, under the same conditions as the nationals of 
the receiving State. 

2. Goods which are required from local sources for the subsistence of 
a force or civilian component shall normally be purchased through the 
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authorities which purchase such goods for the armed services of the re- 
ceiving State. In order to avoid such purchases having any adverse effect 
on the economy of the receiving State, the competent authorities of that 
State shall indicate, when necessary, any articles the purchase of which 
should be restricted or forbidden. 

3. Subject to agreements already in force or which may hereafter be 
made between the authorised representatives of the sending and receiving 
States, the authorities of the receiving State shall assume sole responsi- 
bility for making suitable arrangements to make available to a force or a 
civilian component the buildings and grounds which it requires, as well as 
facilities and services connected therewith. These agreements and ar- 
rangements shall be, as far as possible, in accordance with the regulations 
governing the accommodation and billeting of similar personnel of the 
receiving State. In the absence of a specific contract to the contrary, the 
laws of the receiving State shall determine the rights and obligations aris- 
ing out of the occupation or use of the buildings, grounds, facilities or 
services. 

4. Local civilian labour requirements of a force or civilian component 
shall be satisfied in the same way as the comparable requirements of the 
receiving State and with the assistance of the authorities of the receiving 
State through the employment exchanges. The conditions of employment 
and work, in particular wages, supplementary payments and conditions 
for the protection of workers, shall be those laid down by the legislation 
of the receiving State. Such civilian workers employed by a force or 
civilian component shall not be regarded for any purpose as being members 
of that force or civilian component. 

5. When a force or a civilian component has at the place where it is 
stationed inadequate medical or dental facilities, its members and their 
dependents may receive medical and dental care, including hospitalization, 
under the same conditions as comparable personnel of the receiving State. 

6. The receiving State shall give the most favourable consideration to 
requests for the grant to members of a force or of a civilian component of 
travelling facilities and concessions with regard to fares. These facilities 
and concessions will be the subject of special arrangements to be made 
between the Governments concerned. 

7. Subject to any general or particular financial arrangements between 
the Contracting Parties, payment in local currency for goods, aeeommoda- 
tion and services furnished under paragraphs 2, 3, 4 and, if necessary, 5 
and 6, of this Article shall be made promptly by the authorities of the 
force. 

8. Neither a force, nor a civilian component, nor the members thereof, 
nor their dependents, shall by reason of this Article enjoy any exemption 
from taxes or duties relating to purchases and services chargeable under 
the fiscal regulations of the receiving State. 
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ARTICLE X 


1. Where the legal incidence of any form of taxation in the receiving 
State depends upon residence or domicile, periods during which a member 
of a force or civilian component is in the territory of that State by reason 
solely of his being a member of such force or civilian component shall not 
be considered as periods of residence therein, or as creating a change of 
residence or domicile, for the purposes of such taxation. Members of a 
force or civilian component shall be exempt from taxation in the receiving 
State on the salary and emoluments paid to them as such members by the 
sending State or on any tangible movable property the presence of which 
in the receiving State is due solely to their temporary presence there. 

2. Nothing in this Article shall prevent taxation of a member of a force 
or civilian component with respect to any profitable enterprise, other than 
his employment as such member, in which he may engage in the receiving 
State, and, except as regards his salary and emoluments and the tangible 
movable property referred to in paragraph 1, nothing in this Article shall 
prevent taxation to which, even if regarded as having his residence or 
domicile outside the territory of the receiving State, such a member is 
liable under the law of that State. 

3. Nothing in this Article shall apply to ‘‘duty’’ as defined in paragraph 
12 of Article XI. 

4. For the purposes of this Article the term ‘‘member of a force’’ shall 
not include any person who is a national of the receiving State. 


ARTICLE XI 


1. Save as provided expressly to the contrary in this Agreement, members 
of a force and of a civilian component as well as their dependents shall be 
subject to the laws and regulations administered by the customs authorities 
of the receiving State. In particular the customs authorities of the re- 
ceiving State shall have the right, under the general conditions laid down 
by the laws and regulations of the receiving State, to search members of 
a force or civilian component and their dependents and to examine their 
luggage and vehicles, and to seize articles pursuant to such laws and regu- 
lations. 

2. (a) The temporary importation and the re-exportation of service ve- 
hicles of a force or civilian component under their own power shall be 
authorised free of duty on presentation of a triptyque in the form shown 
in the Appendix to this Agreement.* 

(b) The temporary importation of such vehicles not under their own 
power shall be governed by paragraph 4 of this Article and the re-exporta- 
tion thereof by paragraph 8. 

(c) Service vehicles of a force or civilian component shall be exempt 
from any tax payable in respect of the use of vehicles on the roads. 


* Not printed here. 
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3. Official documents under official seal shall not be subject to customs 
inspection. Couriers, whatever their status, carrying these documents 
must be in possession of an individual movement order issued in accord- 
ance with paragraph 2 (b) of Article III. This movement order shall 
show the number of despatches carried and certify that they contain only 
official documents. 

4. A force may import free of duty the equipment for the force and 
reasonable quantities of provisions, supplies and other goods for the ex- 
clusive use of the force and, in cases where such use is permitted by the 
receiving State, its civilian component and dependents. This duty-free 
importation shall be subject to the deposit, at the customs office for the 
place of entry, together with such customs documents as shall be agreed, 
of a certificate in a form agreed between the receiving State and the send- 
ing State signed by a person authorised by the sending State for that 
purpose. The designation of the person authorised to sign the certificates 
as well as specimens of the signatures and stamps to be used, shall be sent 
to the customs administration of the receiving State. 

5. A member of a force or civilian component may, at the time of his 
first arrival to take up service in the receiving State or at the time of the 
first arrival of any dependent to join him, import his personal effects and 
furniture free of duty for the term of such service. 

6. Members of a force or civilian component may import temporarily 
free of duty their private motor vehicles for the personal use of themselves 
and their dependents. There is no obligation under this Article to grant 
exemption from taxes payable in respect of the use of roads by private 
vehicles. 

7. Imports made by the authorities of a force other than for the ex- 
elusive use of that force and its civilian component, and imports, other 
than those dealt with in paragraphs 5 and 6 of this Article, effected by 
members of a force or civilian component are not, by reason of this Article, 
entitled to any exemption from duty or other conditions. 

8. Goods which have been imported duty-free under paragraphs 2 (b), 
4, 5 or 6 above— 


(a) may be re-exported freely, provided that, in the case of goods 
imported under paragraph 4, a certificate, issued in accordance with 
that paragraph is presented to the customs office: the customs authorities, 
however, may verify that goods re-exported are as described in the 
certificate, if any, and have in fact been imported under the conditions 
of paragraphs 2 (b), 4, 5 or 6 as the case may be; 

(b) shall not normally be disposed of in the receiving State by way 
of either sale or gift: however, in particular cases such disposal may be 
authorised on conditions imposed by the authorities concerned of the 
receiving State (for instance, on payment of duty and tax and com- 
pliance with the requirements of the controls of trade and exchange). 
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9. Goods purchased in the receiving State shall be exported therefrom 
only in accordance with the regulations in force in the receiving State. 
10. Special arrangements for crossing frontiers shall be granted by the 
customs authorities to regularly constituted units or formations, provided 
that the customs authorities concerned have been duly notified in advance. 
11. Special arrangements shall be made by the receiving State so that 
fuel, oil and lubricants for use in service vehicles, aircraft and vessels of 
a force or civilian component, may be delivered free of all duties and taxes. 
12. In paragraphs 1-10 of this Article— 


‘‘duty’’ means customs duties and all other duties and taxes payable 
on importation or exportation, as the case may be, except dues and taxes 
which are no more than charges for services rendered ; 

‘‘importation’’ includes withdrawal from customs warehouses or con- 
tinuous customs custody, provided that the goods concerned have not 
been grown, produced or manufactured in the receiving State. 


13. The provisions of this Article shall apply to the goods concerned 
not only when they are imported into or exported from the receiving State, 
but also when they are in transit through the territory of a Contracting 
Party, and for this purpose the expression ‘‘receiving State’’ in this 
Article shall be regarded as including any Contracting Party through whose 
territory the goods are passing in transit. 


ArTICLE XIT 


1. The customs or fiscal authorities of the receiving State may, as a 
condition of the grant of any customs or fiscal exemption or concession 
provided for in this Agreement, require such conditions to be observed 
as they may deem necessary to prevent abuse. 

2. These authorities may refuse any exemption provided for by this 
Agreement in respect of the importation into the receiving State of articles 
grown, produced or manufactured in that State which have been exported 
therefrom without payment of, or upon repayment of, taxes or duties 
which would have been chargeable but for such exportation. Goods re- 
moved from a customs warehouse shall be deemed to be imported if they 
were regarded as having been exported by reason of being deposited in the 
warehouse. 


ArTICLE XIII 


1. In order to prevent offences against customs and fiscal laws and regu- 
lations, the authorities of the receiving and of the sending States shall 
assist each other in the conduct of enquiries and the collection of evidence. 

2. The authorities of a force shall render all assistance within their 
power to ensure that articles liable to seizure by, or on behalf of, the 
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customs or fiscal authorities of the receiving State are handed to those 
authorities. 

3. The authorities of a force shall render all assistance within their 
power to ensure the payment of duties, taxes and penalties payable by 
members of the force or civilian component or their dependents. 

4. Service vehicles and articles belonging to a force or to its civilian 
component, and not to a member of such force or civilian component, 
seized by the authorities of the receiving State in connection with an 
offence against its customs or fiscal laws or regulations shall be handed 
over to the appropriate authorities of the force concerned. 


ARTICLE XIV 


1. A force, a civilian component and the members thereof, as well as 
their dependents, shall remain subject to the foreign exchange regulations 
of the sending State and shall also be subject to the regulations of the 
receiving State. 

2. The foreign exchange authorities of the sending and the receiving 
States may issue special regulations applicable to a force or civilian com- 
ponent or the members thereof as well as to their dependents. 


ARTICLE XV 


1. Subject to paragraph 2 of this Article, this Agreement shall remain 
in force in the event of hostilities to which the North Atlantic Treaty ap- 
plies, except that the provisions for settling claims in paragraphs 2 and 
5 of Article VIII shall not apply to war damage, and that the provisions 
of the Agreement, and, in particular of Articles III and VII, shall im- 
mediately be reviewed by the Contracting Parties concerned, who may 
agree to such modifications as they may consider desirable regarding the 
application of the Agreement between them. 

2. In the event of such hostilities, each of the Contracting Parties shall 
have the right, by giving 60 days’ notice to the other Contracting Parties, 
to suspend the application of any of the provisions of this Agreement so 
far as it is concerned. If this right is exercised, the Contracting Parties 
shall immediately consult with a view to agreeing on suitable provisions 
to replace the provisions suspended. 


ARTICLE XVI 


All differences between the Contracting Parties relating to the inter- 
pretation or application of this Agreement shall be settled by negotiation 
between them without recourse to any outside jurisdiction. Except where 
express provision is made to the contrary in this Agreement, differences 
which cannot be settled by direct negotiation shall be referred to the North 
Atlantic Council. 
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ArTICLE XVII 


Any Contracting Party may at any time request the revision of any 
Article of this Agreement. The request shall be addressed to the North 
Atlantie Council. 


ArTICLE XVIII 


1. The present Agreement shall be ratified and the instruments of 
ratification shall be deposited as soon as possible with the Government 
of the United States of America, which shall notify each signatory State 
of the date of deposit thereof. 

2. Thirty days after four signatory States have deposited their instru- 
ments of ratification the present Agreement shall come into force between 
them. It shall come into force for each other signatory State thirty days 
after the deposit of its instrument of ratification. 

3. After it has come into force, the present Agreement shall, subject 
to the approval of the North Atlantic Council and to such conditions as 
it may decide, be open to accession on behalf of any State which accedes 
to the North Atlantic Treaty. Accession shall be effected by the deposit 
of an instrument of accession with the Government of the United States 
of America, which shall notify each signatory and acceding State of the 
date of deposit thereof. In respect of any State on behalf of which an 
instrument of accession is deposited, the present Agreement shall come 
into force thirty days after the date of the deposit of such instrument. 


ARTICLE XTX 


1. The present Agreement may be denounced by any Contracting Party 
after the expiration of a period of four years from the date on which the 
Agreement comes into force. 

2. The denunciation of the Agreement by any Contracting Party shall 
be effected by a written notification addressed by that Contracting Party, 
to the Government of the United States of America which shall notify all 
the other Contracting Parties of each such notification and the date of 
receipt thereof. 

3. The denunciation shall take effect one year after the receipt of the 
notification by the Government of the United States of America. After 
the expiration of this period of one year, the Agreement shall cease to be 
in force as regards the Contracting Party which denounces it, but shall 
continue in force for the remaining Contracting Parties. 


ARTICLE XX 


1. Subject to the provisions of paragraphs 2 and 3 of this Article, the 
present Agreement shall apply only to the metropolitan territory of a 
Contracting Party. 
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2. Any State may, however, at the time of the deposit of its instrument 
of ratification or accession or at any time thereafter, declare by notification 
given to the Government of the United States of America that the present 
Agreement shall extend (subject, if the State making the declaration con- 
siders it to be necessary, to the conclusion of a special agreement between 
that State and each of the sending States concerned), to all or any of the 
territories for whose international relations it is responsible in the North 
Atlantic Treaty area. The present Agreement shall then extend to the 
territory or territories named therein thirty days after the receipt by the 
Government of the United States of America of the notification, or thirty 
days after the conclusion of the special agreements if required, or when 
it has come into force under Article XVIII, whichever is the later. 

3. A State which has made a declaration under paragraph 2 of this 
Article extending the present Agreement to any territory for whose in- 
ternational relations it is responsible may denounce the Agreement sepa- 
rately in respect of that territory in accordance with the provisions of 
Article XIX. 

In witness whereof the undersigned Plenipotentiaries have signed the 
present Agreement. 

Done in London this nineteenth day of June, 1951, in the English and 
French languages, both texts being equally authoritative, in a single original 
which shall be deposited in the archives of the Government of the United 
States of America. The Government of the United States of America 
shall transmit certified copies thereof to all the signatory and acceding 
States. 


For the Kingdom of Belgium: 
OBERT DE THIEUSIES. 
For Canada: 
L. D. WicerEss. 
For the Kingdom of Denmark: 
STEENSEN-LETH. 
For France: 
Hervé ALPHAND. 
For Iceland: 
GUNNLAUGER P£TURSSON. 
For Italy: 
A. Rosst-LoneHI. 
For the Grand Duchy of Luxembourg: 
A. CLASEN. 
For the Kingdom of the Netherlands: 
A. W. L. TsarDA VAN STARKENBORGH-STACHOUWER. 
For the Kingdom of Norway: 
Daa Bryn. 
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For Portugal: 
R. ENNeEs ULRICH. 

The Agreement is only applicable to the territory of Conti- 
nental Portugal, with the exclusion of the Adjacent Islands and 
the Overseas Provinces. 

For the United Kingdom of Great Britain and Northern Ireland: 
HERBERT MorRIsON. 

For the United States of America: 
CHARLES M. Sporrorp. 


I ceRTIFY THAT the foregoing is a true copy of the agreement between 
the parties to the North Atlantic Treaty regarding the status of their 
forees which was signed in the English and French languages at London 
on June 19, 1951, the signed original of which is deposited in the archives 
of the Government of the United States of America. 

IN TESTIMONY WHEREOF, I, DEAN AcHESON, Secretary of State of the 
United States of America, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the authentication 
officer of the said department, at the City of Washington, in the District 
of Columbia, this seventeenth day of July 1951. 


DEAN ACHESON, 
[SEAL |] Secretary of State. 


By M. P. CHavvin, 
Authentication Officer, 
Department of State. 


U. 8S. SENATE RESOLUTION OF RATIFICATION 


Resolved (two-thirds of the Senators present concurring therein), That 
the Senate advise and consent to the ratification of Executive T, 82d 
Congress, 2d session, an agreement between the parties to the North Atlantic 
Treaty regarding the status of their forces, signed at London on June 19, 
1951. 

It is the understanding of the Senate, which understanding inheres in 
its advice and consent to the ratification of the agreement, that nothing 
in the agreement diminishes, abridges, or alters the right of the United 
States of America to safeguard its own security by excluding or removing 
persons whose presence in the United States is deemed prejudicial to its 
safety or security, and that no person whose presence in the United States 
is deemed prejudicial to its safety or security shall be permitted to enter 
or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the 
Senate that: 
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1. The criminal jurisdiction provisions of article VII do not constitute 
a precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United 
States is to be tried by the authorities of a receiving state, under the treaty 
the commanding officer of the Armed Forces of the United States in such 
state shall examine the laws of such state with particular reference to the 
procedural safeguards contained in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, under all the cireum- 
stances of the case, there is danger that the accused will not be protected 
because of the absence or denial of constitutional rights he would enjoy 
in the United States, the commanding officer shall request the authorities 
of the receiving state to waive jurisdiction in accordance with the pro- 
visions of paragraph 3 (c) of article VII (which requires the receiving 
state to give ‘‘sympathetic consideration’’ to such request), and if such 
authorities refuse to waive jurisdiction, the commanding officer shall re- 
quest the Department of State to press such request through diplomatic 
channels and notification shall be given by the executive branch to the 
Armed Services Committees of the Senate and House of Representatives; 

4. A representative of the United States to be appointed by the Chief of 
Diplomatic Mission with the advice of the senior United States military 
representative in the receiving state will attend the trial of any such 
person by the authorities of a receiving state under the agreement, and 
any failure to comply with the provisions of paragraph 9 of article VII 
of the agreement shall be reported to the commanding officer of the Armed 
Forces of the United States in such state who shall then request the De- 
partment of State to take appropriate action to protect the rights of the 
accused, and notification shall be given by the executive branch to the 
Armed Services Committees of the Senate and House of Representatives. 


CONTINENTAL SHELF 


AUSTRALIA 
PROCLAMATION 
Commonwealth of By His Excellency the Governor- 
Australia to wit. General in and over the Common- 
W. J. Slim wealth of Australia. 


Governor-General 


Wuereas International Law recognizes that there appertain to a coastal 
state or territory sovereign rights over the sea-bed and subsoil of the conti- 
nental shelf contiguous to its coasts for the purpose of exploring and ex- 
ploiting the natural resources of that sea-bed and subsoil: 


And whereas it is desirable to declare that Australia has those sovereign 
rights over the sea-bed and subsoil of the continental shelf contiguous to 
any part of the coasts of certain territories under its authority: 


Now therefore I, Sir William Joseph Slim, the Governor-General afore- 
said, acting with the advice of the Federal Executive Council, hereby 
declare that Australia has sovereign rights over the sea-bed and subsoil of— 


(a) the continental shelf contiguous to any part of its coasts; and 

(b) the continental shelf contiguous to any part of the coasts of terri- 
tories under its authority other than territories administered 
under the trusteeship system of the United Nations, 


for the purpose of exploring and exploiting the natural resources of that 


sea-bed and subsoil: 
And I further declare that nothing in this Proclamation affects— 


(a) the character as high seas of waters outside the limits of territorial 


waters; or 
(b) the status of the sea-bed and subsoil that lie beneath territorial 
waters. 


Given under my Hand and the Seal of the Commonwealth of Australia 
this tenth day of September, in the year of our Lord, One thousand 
(L.S.) nine hundred and fifty-three, and in the second year of Her 
Majesty’s reign. 
By His Excellency’s Command, 


ROBERT G. MENZIES 
Prime Minister 
God Save the Queen! 
1 Commonwealth of Australia Gazette, Sept. 11, 1953, No. 56. 
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PROCLAMATION 
Commonwealth of By His Excellency the Governor- 
Australia to wit. General in and over the Common- 
W. J. Slim wealth of Australia. 


Governor-General 


Wuereas International Law recognizes that there appertain to a coastal 
state or territory sovereign rights over the sea-bed and subsoil of the con- 
tinental shelf contiguous to its coasts for the purpose of exploring and ex- 
ploiting the natural resources of that sea-bed and subsoil: 


And whereas it is desirable to declare that those sovereign rights exist 
in respect of the Territory of New Guinea: 


And whereas the Territory of New Guinea is administered by the Gov- 
ernment of Australia under the trusteeship system of the United Nations: 


Now therefore I, Sir William Joseph Slim, the Governor-General afore- 
said, acting with the advice of the Federal Executive Council, hereby 
declare that sovereign rights exist over the sea-bed and subsoil of the con- 
tinental shelf contiguous to any part of the coasts of the Territory of 
New Guinea for the purpose of exploring and exploiting the natural re- 
sources of that sea-bed and subsoil: 

And I further declare that those rights are exercisable by the Govern- 
ment of Australia as the Administering Authority of the Territory of 
New Guinea: 


And I also declare that nothing in this Proclamation affects— 


(a) the character as high seas of waters outside the limits of terri- 
torial waters; or 
(b) the status of the sea-bed and subsoil that lie beneath territorial 
waters. 
Given under my Hand and the Seal of the Commonwealth of Australia 
this tenth day of September, in the year of our Lord, One thousand 
(L.S.) nine hundred and fifty-three, and in the second year of Her 
Majesty’s reign. 
By His Excellency’s Command, 
ROBERT G. MENZIES 
Prime Minister 
God Save the Queen! 


ISRAEL 
PROCLAMATION 


WHEREAS recent scientific investigations indicate the presence of mineral 
wealth and other natural resources in the submarine areas contiguous to the 
coasts of Israel; 
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Anp WHEREAS it is desirable to take steps to preserve these resources 
and to assure their availability for the purpose of future research utilisa- 
tion and development ; 

AnD WHEREAS several other states have taken steps to exercise jurisdic- 
tion over the submarine areas contiguous to their coasts; 

THEREFORE the Government of Israel hereby proclaims and publicly an- 
nounces as follows: 

1) The territory of the State of Israel shall include the sea-bed and the 
sub-soil of the submarine areas contiguous to the coasts of Israel and 
outside the territorial waters to the extent that the depth of the 
superjacent waters admits of the exploitation of the natural resources 
of those areas. 

2) Nothing contained in Paragraph 1 shall affect the character as high 
seas of the waters as are above the said submarine areas and outside 
the territorial waters of Israel. 

12 Av 5712 (3 August 1952) 
by order of the Government: 
HANNAH Even-Tov, 
Deputy Secretary to the Government. 


UNITED STATES 
SUBMERGED LANDS ACT? 
Approved May 22, 1953 
AN ACT 
To CONFIRM AND ESTABLISH THE TITLES OF THE STATES TO LANDS BENEATH 
NAVIGABLE WATERS WITHIN STATE BOUNDARIES AND TO THE NATURAL RE- 
SOURCES WITHIN SUCH LANDS AND WATERS, TO PROVIDE FOR THE USE AND 
CONTROL OF SAID LANDS AND RESOURCES, AND TO CONFIRM THE JURISDICTION 


AND CONTROL OF THE UNITED STATES OVER THE NATURAL RESOURCES OF 
THE SEABED OF THE CONTINENTAL SHELF SEAWARD OF STATE BOUNDARIES. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
‘‘Submerged Lands Act.”’ 


TITLE I 
DEFINITION 


Sec. 2. When used in this Act— 
(a) The term ‘‘lands beneath navigable waters’’ means— 


(1) all lands within the boundaries of each of the respective States 
which are covered by nontidal waters that were navigable under the 


1 Pub. Law 31, 83d Cong., Ist Sess. (H.R. 4198); 67 Stat. 29. 
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laws of the United States at the time such State became a member of 
the Union, or acquired sovereignty over such lands and waters there- 
after, up to the ordinary high water mark as heretofore or hereafter 
modified by accretion, erosion, and reliction; 

(2) all lands permanently or periodically covered by tidal waters 
up to but not above the line of mean high tide and seaward to a line 
three geographical miles distant from the coast line of each such State 
and to the boundary line of each such State where in any case such 
boundary as it existed at the time such State became a member of the 
Union, or as heretofore approved by Congress, extends seaward (or 
into the Gulf of Mexico) beyond three geographical miles, and 

(3) all filled in, made, or reclaimed lands which formerly were lands 
beneath navigable waters, as hereinabove defined; 


(b) The term ‘‘boundaries’’ includes the seaward boundaries of a State 
or its boundaries in the Gulf of Mexico or any of the Great Lakes as they 
existed at the time such State became a member of the Union, or as here- 
tofore approved by the Congress, or as extended or confirmed pursuant 
to section 4 hereof but in no event shall the term ‘‘boundaries’’ or the term 
‘‘lands beneath navigable waters’’ be interpreted as extending from the 
coast line more than three geographical miles into the Atlantic Ocean or 
the Pacific Ocean, or more than three marine leagues into the Gulf of 
Mexico; 

(c) The term ‘‘coast line’’ means the line of ordinary low water along 
that portion of the coast which is in direct contact with the open sea and 
the line marking the seaward limit of inland waters; 

(d) The terms ‘‘grantees’’ and ‘‘lessees’’ include (without limiting the 
generality thereof) all political subdivisions, municipalities, public and 
private corporations, and other persons holding grants or leases from a 
State, or from its predecessor sovereign if legally validated, to lands be- 
neath navigable waters if such grants or leases were issued in accordance 
with the constitution, statutes, and decisions of the courts of the State in 
which such lands are situated, or of its predecessor sovereign: Provided, 
however, That nothing herein shall be construed as conferring upon said 
grantees or lessees any greater rights or interests other than are described 
herein and in their respective grants from the State, or its predecessor 
sovereign ; 

(e) The term ‘‘natural resources’’ includes, without limiting the gen- 
erality thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, 
clams, crabs, lobsters, sponges, kelp, and other marine animal and plant 
life but does not include water power, or the use of water for the produc- 
tion of power; 

(f) The term ‘‘lands beneath navigable waters’’ does not include the 
beds of streams in lands now or heretofore constituting a part of the publie 


106 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lands of the United States if such streams were not meandered in connec- 
tion with the public survey of such lands under the laws of the United 
States and if the title to the beds of such streams was lawfully patented or 
conveyed by the United States or any State to any person; 

(g) The term ‘‘State’’ means any State of the Union; 

(h) The term ‘‘person’’ includes, in addition to a natural person, an 
association, a State, a political subdivision of a State, or a private, public, 


or municipal corporation. 
TITLE II 


LANDS BENEATH NAVIGABLE WATERS WITHIN STATE BOUNDARIES 


Sec. 3. Riguts oF THE STATES.— 

(a) It is hereby determined and declared to be in the public interest 
that (1) title to and ownership of the lands beneath navigable waters 
within the boundaries of the respective States, and the natural resources 
within such lands and waters, and (2) the right and power to manage, 
administer, lease, develop, and use the said lands and natural resources 
all in accordance with applicable State law be, and they are hereby, subject 
to the provisions hereof, recognized, confirmed, established, and vested in 
and assigned to the respective States or the persons who were on June 5, 
1950, entitled thereto under the law of the respective States in which the 
land is located, and the respective grantees, lessees, or successors in interest 
thereof ; 

(b) (1) The United States hereby releases and relinquishes unto said 
States and persons aforesaid, except as otherwise reserved herein, all right, 
title, and interest of the United States, if any it has, in and to all said 
lands, improvements, and natural resources; (2) the United States hereby 
releases and relinquishes all claims of the United States, if any it has, for 
money or damages arising out of any operations of said States or persons 
pursuant to State authority upon or within said lands and navigable waters ; 
and (3) the Secretary of the Interior or the Secretary of the Navy or the 
Treasurer of the United States shall pay to the respective States or their 
grantees issuing leases covering such lands or natural resources all moneys 
paid thereunder to the Secretary of the Interior or to the Secretary of the 
Navy or to the Treasurer of the United States and subject to the control 
of any of them or to the control of the United States on the effective date 
of this Act, except that portion of such moneys which (1) is required to be 
returned to a lessee; or (2) is deductible as provided by stipulation or 
agreement between the United States and any of said States; 

(ec) The rights, powers, and titles hereby recognized, confirmed, estab- 
lished, and vested in and assigned to the respective States and their grantees 
are subject to each lease executed by a State, or its grantee, which was in 
force and effect on June 5, 1950, in accordance with its terms and pro- 
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visions and the laws of the State issuing, or whose grantee issued, such 
lease, and such rights, powers, and titles are further subject to the 
rights herein now granted to any person holding any such lease to con- 
tinue to maintain the lease, and to conduct operations thereunder, in 
accordance with its provisions, for the full term thereof, and any exten- 
sions, renewals, or replacements authorized therein, or heretofore author- 
ized by the laws of the State issuing, or whose grantee issued such lease: 
Provided, however, That, if oil or gas was not being produced from such 
lease on and before December 11, 1950, or if the primary term of such lease 
has expired since December 11, 1950, then for a term from the effective 
date hereof equal to the term remaining unexpired on December 11, 1950, 
under the provisions of such lease or any extensions, renewals, or replace- 
ments authorized therein, or heretofore authorized by the laws of the State 
issuing, or whose grantee issued, such lease: Provided, however, That 
within ninety days from the effective date hereof (i) the lessee shall pay to 
the State or its grantee issuing such lease all rents, royalties, and other 
sums payable between June 5, 1950, and the effective date hereof, under 
such lease and the laws of the State issuing or whose grantee issued such 
lease, except such rents, royalties, and other sums as have been paid to the 
State, its grantee, the Secretary of the Interior or the Secretary of the 
Navy or the Treasurer of the United States and not refunded to the lessee ; 
and (ii) the lessee shall file with the Secretary of the Interior or the Secre- 
tary of the Navy and with the State issuing or whose grantee issued such 
lease, instruments consenting to the payment by the Secretary of the 
Interior or the Secretary of the Navy or the Treasurer of the United States 
to the State or its grantee issuing the lease, of all rents, royalties, and 
other payments under the control of the Secretary of the Interior or 
the Secretary of the Navy or the Treasurer of the United States or the 
United States which have been paid, under the lease, except such rentals, 
royalties, and other payments as have also been paid by the lessee to the 
State or its grantee; 

(d) Nothing in this Act shail affect the use, development, improvement, 
or control by or under the constitutional authority of the United States of 
said lands and waters for the purposes of navigation or flood control or the 
production of power, or be construed as the release or relinquishment of 
any rights of the United States arising under the constitutional authority 
of Congress to regulate or improve navigation, or to provide for flood 
control, or the production of power; 

(e) Nothing in this Act shall be construed as affecting or intended to 
affect or in any way interfere with or modify the laws of the States which 
lie wholly or in part westward of the ninety-eighth meridian, relating to 
the ownership and control of ground and surface waters; and the control, 
appropriation, use, and distribution of such waters shall continue to be in 
accordance with the laws of such States. 
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Sec. 4. SeawarpD Bounparries.—The seaward boundary of each original 
coastal State is hereby approved and confirmed as a line three geographical 
miles distant from its coast line or, in the case of the Great Lakes, to the 
international boundary. Any State admitted subsequent to the forma- 
tion of the Union which has not already done so may extend its seaward 
boundaries to a line three geographical miles distant from its coast line, 
or to the international boundaries of the United States in the Great Lakes 
or any other body of water traversed by such boundaries. Any claim 
heretofore or hereafter asserted either by constitutional provision, statute, 
or otherwise, indicating the intent of a State so to extend its boundaries 
is hereby approved and confirmed, without prejudice to its claim, if any 
it has, that its boundaries extend beyond that line. Nothing in this section 
is to be construed as questioning or in any manner prejudicing the exist- 
ence of any State’s seaward boundary beyond three geographical miles if 
it was so provided by its constitution or laws prior to or at the time such 
State became a member of the Union, or if it has been heretofore approved 
by Congress. 

Sec. 5. Exceptions From OPERATION OF SECTION 3 oF THIS AcT.— 
There is excepted from the operation of section 3 of this Act— 


(a) all tracts or parcels of land together with all accretions thereto, 
resources therein, or improvements thereon, title to which has been 
lawfully and expressly acquired by the United States from any State 
or from any person in whom title had vested under the law of the 
State or of the United States, and all lands which the United States 
lawfully holds under the law of the State; all lands expressly re- 
tained by or ceded to the United States when the State entered the 
Union (otherwise than by a general retention or cession of lands 
underlying the marginal sea) ; all lands acquired by the United States 
by eminent domain proceedings, purchase, cession, gift, or otherwise 
in a proprietary capacity; all lands filled in, built up, or otherwise 
reclaimed by the United States for its own use; and any rights the 
United States has in lands presently and actually occupied by the 
United States under claim of right; 

(b) such lands beneath navigable waters held, or any interest in 
which is held by the United States for the benefit of any tribe, band, 
or group of Indians or for individual Indians; and 

(c) all structures and improvements constructed by the United 
States in the exercise of its navigational servitude. 


Sec. 6. Powers ReTaINeD BY THE UNITED StTaTes.—(a) The United 
States retains all its navigational servitude and rights in and powers of 
regulation and control of said lands and navigable waters for the consti- 
tutional purposes of commerce, navigation, national defense, and inter- 
national affairs, all of which shall be paramount to, but shall not be 
deemed to include, proprietary rights of ownership, or the rights of man- 
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agement, administration, leasing, use, and development of the lands and 
natural resources which are specifically recognized, confirmed, established, 
and vested in and assigned to the respective States and others by section 3 
of this Act. 

(b) In time of war or when necessary for national defense, and the 
Congress or the President shall so prescribe, the United States shall have 
the right of first refusal to purchase at the prevailing market price, all 
or any portion of the said natural resources, or to acquire and use any 
portion of said lands by proceeding in accordance with due process of 
law and paying just compensation therefor. 

Sec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal 
the Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217), 
March 3, 1877 (19 Stat. 377), June 17, 1902 (32 Stat. 388), and December 
22, 1944 (58 Stat. 887), and Acts amendatory thereof or supplementary 
thereto. 

Sec. 8. Nothing contained in this Act shall affect such rights, if any, as 
may have been acquired under any law of the United States by any person 
in lands subject to this Act and such rights, if any, shall be governed by 
the law in effect at the time they may have been acquired: Provided, how- 
ever, That nothing contained in this Act is intended or shall be construed 
as a finding, interpretation, or construction by the Congress that the law 
under which such rights may be claimed in fact or in law applies to the 
lands subject to this Act, or authorizes or compels the granting of such 
rights in such lands, and that the determination of the applicability or 
effect of such law shall be unaffected by anything contained in this Act. 

Sec. 9. Nothing in this Act shall be deemed to affect in any wise the 
rights of the United States to the natural resources of that portion of the 
subsoil and seabed of the Continental Shelf lying seaward and outside of 
the area of lands beneath navigable waters, as defined in section 2 hereof, 
all of which natural resources appertain to the United States, and the 
jurisdiction and control of which by the United States is hereby confirmed. 

Sec. 10. Executive Order Numbered 10426, dated January 16, 1953, 
entitled ‘‘Setting Aside Submerged Lands of the Continental Shelf as 
a Naval Petroleum Reserve,’’ is hereby revoked insofar as it applies to 
any lands beneath navigable waters as defined in section 2 hereof. 

Sec. 11. Separapimity.—If any provision of this Act, or any section, 
subsection, sentence, clause, phrase, or individual word, or the application 
thereof to any person or circumstance is held invalid, the validity of the 
remainder of the Act and of the application of any such provision, section, 
subsection, sentence, clause, phrase or individual word to other persons 
and circumstances shall not be affected thereby; without limiting the gen- 
erality of the foregoing, if subsection 3 (a) 1, 3 (a) 2, 3 (b) 1, 3 (b) 2,3 
(b) 3, or 3 (ec) of any provision of any of those subsections is held invalid, 
such subsection or provision shall be held separable and the remaining sub- 
sections and provisions shall not be affected thereby. 


Approved May 22, 1953. 
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OUTER CONTINENTAL SHELF LANDS ACT? 
Approved August 7, 1953 
AN ACT 


To PROVIDE FOR THE JURISDICTION OF THE UNITED STATES OVER THE SUB- 
MERGED LANDS OF THE OUTER CONTINENTAL SHELF AND TO AUTHORIZE THE 
SECRETARY OF THE INTERIOR TO LEASE SUCH LANDS FOR CERTAIN PURPOSES. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as 
the ‘‘Outer Continental Shelf Lands Act.’’ 


Sec. 2. DeErrinitions.—When used in this Act— 

(a) The term ‘‘outer Continental Shelf’’ means all submerged lands 
lying seaward and outside of the area of lands beneath navigable waters 
as defined in section 2 of the Submerged Lands Act (Public Law 31, Eighty- 
third Congress, first session), and of which the subsoil and seabed apper- 
tain to the United States and are subject to its jurisdiction and control; 

(b) The term ‘‘Secretary’’ means the Secretary of the Interior; 

(ec) The term ‘‘mineral lease’’ means any form of authorization for the 
exploration for, or development or removal of deposits of, oil, gas, or other 
minerals; and 

(d) The term ‘‘person’’ includes, in addition to a natural person, an 
association, a State, a political subdivision of a State, or a private, public, 
or municipal corporation. 

Sec. 3. Jurispicrion Over Outer CoNTINENTAL SHELF.—(a) It is 
hereby declared to be the policy of the United States that the subsoil and 
seabed of the outer Continental Shelf appertain to the United States and 
are subject to its jurisdiction, control, and power of disposition as provided 
in this Act. 

(b) This Act shall be construed in such manner that the character as 
high seas of the waters above the outer Continental Shelf and the right to 
navigation and fishing therein shall not be affected. 

Sec. 4. Laws AppLicaBLE TO OUTER CONTINENTAL SHELF.—(a) (1) 
The Constitution and laws and civil and political jurisdiction of the United 
States are hereby extended to the subsoil and seabed of the outer Conti- 
nental Shelf and to all artificial islands and fixed structures which may be 
erected thereon for the purpose of exploring for, developing, removing, and 
transporting resources therefrom, to the same extent as if the outer Conti- 
nental Shelf were an area of exclusive Federal jurisdiction located within 
a State: Provided, however, That mineral leases on the outer Continental 
Shelf shall be maintained or issued only under the provisions of this Act. 


1 Pub. Law 212, 83d Cong., lst Sess. (H.R. 5134); 67 Stat. 462. 
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(2) To the extent that they are applicable and not inconsistent with 
this Act or with other Federal laws and regulations of the Secretary now 
in effect or hereafter adopted, the civil and criminal laws of each adjacent 
State as of the effective date of this Act are hereby declared to be the law 
of the United States for that portion of the subsoil and seabed of the outer 
Continental Shelf, and artificial islands and fixed structures erected thereon, 
which would be within the area of the State if its boundaries were extended 
seaward to the outer margin of the outer Continental Shelf, and the Presi- 
dent shall determine and publish in the Federal Register such projected 
lines extending seaward and defining each such area. All of such ap- 
plicable laws shall be administered and enforced by the appropriate officers 
and courts of the United States. State taxation laws shall not apply to 
the outer Continental Shelf. 

(3) The provisions of this section for adoption of State law as the law 
of the United States shall never be interpreted as a basis for claiming any 
interest in or jurisdiction on behalf of any State for any purpose over the 
seabed and subsoil of the outer Continental Shelf, or the property and 
natural resources thereof or the revenues therefrom. 

(b) The United States district courts shall have original jurisdiction of 
cases and controversies arising out of or in connection with any operations 
conducted on the outer Continental Shelf for the purpose of exploring for, 
developing, removing or transporting by pipeline the natural resources, 
or involving rights to the natural resources of the subsoil and seabed of the 
outer Continental Shelf, and proceedings with respect to any such case or 
controversy may be instituted in the judicial district in which any de- 
fendant resides or may be found, or in the judicial district of the adjacent 
State nearest the place where the cause of action arose. 

(c) With respect to disability or death of an employee resulting from 
any injury occurring as the result of operations described in subsection 
(b), compensation shall be payable under the provisions of the Longshore- 
men’s and Harbor Workers’ Compensation Act. For the purposes of the 
extension of the provisions of the Longshoremen’s and Harbor Workers’ 
Compensation Act under this section— 


(1) the term ‘‘employee’’ does not include a master or a member 
of a crew of any vessel, or an officer or employee of the United States 
or any agency thereof or of any State or foreign government, or of any 
political subdivision thereof ; 

(2) the term ‘‘employer’’ means an employer any of whose em- 
ployees are employed in such operations; and 

(3) the term ‘‘United States’’ when used in a geographical sense 
includes the outer Continental Shelf and artificial islands and fixed 


structures thereon. 
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(d) For the purposes of the National Labor Relations Act, as amended, 
any unfair labor practice, as defined in such Act, occurring upon any 
artificial island or fixed structure referred to in subsection (a) shall be 
deemed to have occurred within the judicial district of the adjacent State 
nearest the place of location of such island or structure. 

(e) (1) The head of the Department in which the Coast Guard is operat- 
ing shall have authority to promulgate and enforce such reasonable regu- 
lations with respect to lights and other warning devices, safety equipment, 
and other matters relating to the promotion of safety of life and property 
on the islands and structures referred to in subsection (a) or on the waters 
adjacent thereto, as he may deem necessary. 

(2) The head of the Department in which the Coast Guard is operating 
may mark for the protection of navigation any such island or structure 
whenever the owner has failed suitably to mark the same in accordance with 
regulations issued hereunder, and the owner shall pay the cost thereof. 
Any person, firm, company, or corporation who shall fail or refuse to obey 
any of the lawful rules and regulations issued hereunder shall be guilty of 
a misdemeanor and shall be fined not more than $100 for each offense. Each 
day during which such violation shall continue shall be considered a new 
offense. 

(f) The authority of the Secretary of the Army to prevent obstruction 
to navigation in the navigable waters of the United States is hereby ex- 
tended to artificial islands and fixed structures located on the outer Conti- 
nental Shelf. 

(g) The specific application by this section of certain provisions of law 
to the subsoil and seabed of the outer Continental Shelf and the artificial 
islands and fixed structures referred to in subsection (a) or to acts or 
offenses occurring or committed thereon shall not give rise to any inference 
that the application to such islands and structures, acts, or offenses of any 
other provision of law is not intended. 

Sec. 5. ADMINISTRATION OF LEASING OF THE OUTER CONTINENTAL SHELF. 
—(a) (1) The Secretary shall administer the provisions of this Act re- 
lating to the leasing of the outer Continental Shelf, and shall prescribe 
such rules and regulations as may be necessary to carry out such provisions. 
The Secretary may at any time prescribe and amend such rules and regula- 
tions as he determines to be necessary and proper in order to provide for 
the prevention of waste and conservation of the natural resources of the 
outer Continental Shelf, and the protection of correlative rights therein, 
and, notwithstanding any other provisions herein, such rules and regula- 
tions shall apply to all operations conducted under a lease issued or main- 
tained under the provisions of this Act. In the enforcement of conserva- 
tion laws, rules, and regulations the Secretary is authorized to cooperate 
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with the conservation agencies of the adjacent States. Without limiting 
the generality of the foregoing provisions of this section, the rules and 
regulations prescribed by the Secretary thereunder may provide for the 
assignment or relinquishment of leases, for the sale of royalty oil and gas 
accruing or reserved to the United States at not less than market value, 
and, in the interest of conservation, for unitization, pooling, drilling agree- 
ments, suspension of operations or production, reduction of rentals or 
royalties, compensatory royalty agreements, subsurface storage of oil or 
gas in any of said submerged lands, and drilling or other easements neces- 
sary for operations or production. 

(2) Any person who knowingly and willfully violates any rule or regu- 
lation prescribed by the Secretary for the prevention of waste, the conserva- 
tion of the natural resources, or the protection of correlative rights shall 
be deemed guilty of a misdemeanor and punishable by a fine of not more 
than $2,000 or by imprisonment for not more than six months, or by both 
such fine and imprisonment, and each day of violation shall be deemed to 
be a separate offense. The issuance and continuance in effect of any lease, 
or of any extension, renewal, or replacement of any lease under the pro- 
visions of this Act shall be conditioned upon compliance with the regulations 
issued under this Act and in force and effect on the date of the issuance of 
the lease if the lease is issued under the provisions of section 8 hereof, or 
with the regulations issued under the provisions of section 6 (b), clause 
(2), hereof if the lease is maintained under the provisions of section 6 
hereof. 

(b) (1) Whenever the owner of a nonproducing lease fails to comply with 
any of the provisions of this Act, or of the lease, or of the regulations issued 
under this Act and in force and effect on the date of the issuance of the 
lease if the lease is issued under the provisions of section 8 hereof, or of the 
regulations issued under the provisions of section 6 (b), clause (2), hereof, 
if the lease is maintained under the provisions of section 6 hereof, such 
lease may be canceled by the Secretary, subject to the right of judicial 
review as provided in section 8 (j), if such default continues for the period 
of thirty days after mailing of notice by registered letter to the lease owner 
at his record post office address. 

(2) Whenever the owner of any producing lease fails to comply with any 
of the provisions of this Act, or of the lease, or of the regulations issued 
under this Act and in force and effect on the date of the issuance of the 
lease if the lease is issued under the provisions of section 8 hereof, or of the 
regulations issued under the provisions of section 6 (b), clause (2), hereof, 
if the lease is maintained under the provisions of section 6 hereof, such 
lease may be forfeited and canceled by an appropriate proceeding in any 
United States district court having jurisdiction under the provisions of 
section 4 (b) of this Act. 
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(c) Rights-of-way through the submerged lands of the outer Continental 
Shelf, whether or not such lands are included in a lease maintained or 
issued pursuant to this Act, may be granted by the Secretary for pipeline 
purposes for the transportation of oil, natural gas, sulphur, or other min- 
eral under such regulations and upon such conditions as to the application 
therefor and the survey, location and width thereof as may be prescribed 
by the Secretary, and upon the express condition that such oil or gas 
pipelines shall transport or purchase without discrimination, oil or natural 
gas produced from said submerged lands in the vicinity of the pipeline in 
such proportionate amounts as the Federal Power Commission, in the case 
of gas, and the Interstate Commerce Commission, in the case of oil, may, 
after a full hearing with due notice thereof to the interested parties, de- 
termine to be reasonable, taking into account, among other things, conserva- 
tion and the prevention of waste. Failure to comply with the provisions 
of this section or the regulations and conditions prescribed thereunder 
shall be ground for forfeiture of the grant in an appropriate judicial pro- 
ceeding instituted by the United States in any United States district court 
having jurisdiction under the provisions of section 4 (b) of this Act. 

Sec. 6. MAaInTENANCE oF LEASES ON OUTER CONTINENTAL SHELF.— 
(a) The provisions of this section shall apply to any mineral lease covering 
submerged lands of the outer Continental Shelf issued by any State (in- 
cluding any extension, renewal, or replacement thereof heretofore granted 
pursuant to such lease or under the laws of such State) if— 


(1) such lease, or a true copy thereof, is filed with the Secretary by 
the lessee or his duly authorized agent within ninety days from the 
effective date of this Act, or within such further period or periods as 
provided in section 7 hereof or as may be fixed from time to time by 
the Secretary ; 

(2) such lease was issued prior to December 21, 1948, and would 
have been on June 5, 1950, in force and effect in accordance with its 
terms and provisions and the law of the State issuing it had the State 
had authority to issue such lease; 

(3) there is filed with the Secretary, within the period or periods 
specified in paragraph (1) of this subsection, (A) a certificate issued 
by the State official or agency having jurisdiction over such lease stat- 
ing that it would have been in force and effect as required by the 
provisions of paragraph (2) of this subsection, or (B) in the absence 
of such certificate, evidence in the form of affidavits, receipts, canceled 
checks, or other documents that may be required by the Secretary, 
sufficient to prove that such lease would have been so in force and 
effect ; 

(4) except as otherwise provided in section 7 hereof, all rents, royal- 
ties, and other sums payable under such lease between June 5, 1950, 
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and the effective date of this Act, which have not been paid in accord- 
ance with the provisions thereof, or to the Secretary or to the Secretary 
of the Navy, are paid to the Secretary within the period or periods 
specified in paragraph (1) of this subsection, and all rents, royalties, 
and other sums payable under such lease after the effective date of this 
Act, are paid to the Secretary, who shall deposit such payments in the 
Treasury in accordance with section 9 of this Act; 

(5) the holder of such lease certifies that such lease shall continue 
to be subject to the overriding royalty obligations existing on the ef- 
fective date of this Act; 

(6) such lease was not obtained by fraud or misrepresentation ; 

(7) such lease, if issued on or after June 23, 1947, was issued upon 
the basis of competitive bidding ; 

(8) such lease provides for a royalty to the lessor on oil and gas 
of not less than 12% per centum and on sulphur of not less than 5 
per centum in amount or value of the production saved, removed, or 
sold from the lease, or, in any case in which the lease provides for a 
lesser royalty, the holder thereof consents in writing, filed with the 
Secretary, to the increase of the royalty to the minimum herein speci- 
fied ; 

(9) the holder thereof pays to the Secretary within the period or 
periods specified in paragraph (1) of this subsection an amount equiva- 
lent to any severance, gross production, or occupation taxes imposed 
by the State issuing the lease on the production from the lease, less 
the State’s royalty interest in such production, between June 5, 1950, 
and the effective date of this Act and not heretofore paid to the State, 
and thereafter pays to the Secretary as an additional royalty on the 
production from the lease, less the United States’ royalty interest in 
such production, a sum of money equal to the amount of the severance, 
gross production, or occupation taxes which would have been payable 
on such production to the State issuing the lease under its laws as 
they existed on the effective date of this Act; 

(10) such lease will terminate within a period of not more than 
five years from the effective date of this Act in the absence of produc- 
tion or operations for drilling, or, in any case in which the lease pro- 
vides for a longer period, the holder thereof consents in writing, filed 
with the Secretary, to the reduction of such period so that it will not 
exceed the maximum period herein specified; and 

(11) the holder of such lease furnishes such surety bond, if any, 
as the Secretary may require and complies with such other reasonable 
requirements as the Secretary may deem necessary to protect the in- 
terests of the United States. 
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(b) Any person holding a mineral lease, which as determined by the 
Secretary meets the requirements of subsection (a) of this section, may 
continue to maintain such lease, and may conduct operations thereunder, 
in accordance with (1) its provisions as to the area, the minerals covered, 
rentals and, subject to the provisions of paragraphs (8), (9) and (10) of 
subsection (a) of this section, as to royalties and as to the term thereof and 
of any extensions, renewals, or replacements authorized therein or here- 
tofore authorized by the laws of the State issuing such lease, or if oil or 
gas was not being produced in paying quantities from such lease on or 
before December 11, 1950, or if production in paying quantities has ceased 
since June 5, 1950, or if the primary term of such lease has expired since 
December 11, 1950, then for a term from the effective date hereof equal to 
the term remaining unexpired on December 11, 1950, under the provisions 
of such lease or any extensions, renewals, or replacements authorized therein, 
or heretofore authorized by the laws of such State, and (2) such regulations 
as the Secretary may under section 5 of this Act prescribe within ninety 
days after making his determination that such lease meets the require- 
ments of subsection (a) of this section: Provided, however, That any rights 
to sulphur under any lease maintained under the provisions of this sub- 
section shall not extend beyond the primary term of such lease or any ex- 
tension thereof under the provisions of such subsection (b) unless sulphur 
is being produced in paying quantities or drilling, well reworking, plant 
construction, or other operations for the production of sulphur, as ap- 
proved by the Secretary, are being conducted on the area covered by such 
lease on the date of expiration of such primary term or extension: Provided 
further, That if sulphur is being produced in paying quantities on such 
date, then such rights shall continue to be maintained in accordance with 
such lease and the provisions of this Act: Provided further, That if the pri- 
mary term of a lease being maintained under subsection (b) hereof has ex- 
pired prior to the effective date of this Act and oil or gas is being produced 
in paying quantities on such date, then such rights to sulphur as the lessee 
may have under such lease shall continue for twenty-four months from 
the effective date of this Act and as long thereafter as sulphur is produced 
in paying quantities, or drilling, well working, plant construction, or other 
operations for the production of sulphur, as approved by the Secretary, 
are being conducted on the area covered by the lease. 

(ec) The permission granted in subsection (b) of this section shall not be 
construed to be a waiver of such claims, if any, as the United States may 
have against the lessor or the lessee or any other person respecting sums 
payable or paid for or under the lease, or respecting activities conducted 
under the lease, prior to the effective date of this Act. 

(d) Any person complaining of a negative determination by the Secretary 
of the Interior under this section may have such determination reviewed 
by the United States District Court for the District of Columbia by filing 
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a petition for review within sixty days after receiving notice of such action 
by the Secretary. 

(e) In the event any lease maintained under this section covers lands 
beneath navigable waters, as that term is used in the Submerged Lands 
Act, as well as lands of the outer Continental Shelf, the provisions of this 
section shall apply to such lease only insofar as it covers lands of the outer 
Continental Shelf. 

Sec. 7. Controversy Over JURISDICTION.—In the event of a controversy 
between the United States and a State as to whether or not lands are sub- 
ject to the provisions of this Act, the Secretary is authorized, notwithstand- 
ing the provisions of subsections (a) and (b) of section 6 of this Act, and 
with the concurrence of the Attorney General of the United States, to ne- 
gotiate and enter into agreements with the State, its political subdivision 
or grantee or a lessee thereof, respecting operations under existing mineral 
leases and payment and impounding of rents, royalties, and other sums 
payable thereunder, or with the State, its political subdivision or grantee, 
respecting the issuance or nonissuance of new mineral leases pending the 
settlement or adjudication of the controversy. The authorization contained 
in the preceding sentence of this section shall not be construed to be a 
limitation upon the authority conferred on the Secretary in other sections 
of this Act. Payments made pursuant to such agreement, or pursuant to 
any stipulation between the United States and a State, shall be considered 
as compliance with section 6 (a) (4) hereof. Upon the termination of 
such agreement or stipulation by reason of the final settlement or adjudica- 
tion of such controversy, if the lands subject to any mineral lease are de- 
termined to be in whole or in part lands subject to the provisions of this 
Act, the lessee, if he has not already done so, shall comply with the require- 
ments of section 6 (a), and thereupon the provisions of section 6 (b) shall 
govern such lease. The notice concerning ‘‘Oil and Gas Operations in the 
Submerged Coastal Lands of the Gulf of Mexico’’ issued by the Secretary 
on December 11, 1950 (15 F. R. 8835), as amended by the notice dated 
January 26, 1951 (16 F. R. 953), and as supplemented by the notices dated 
February 2, 1951 (16 F. R. 1203), March 5, 1951 (16 F. R. 2195), April 
23, 1951 (16 F. R. 3623), June 25, 1951 (16 F. R. 6404), August 22, 1951 
(16 F. R. 8720), October 24, 1951 (16 F. R. 10998), December 21, 1951 
(17 F. R. 43), March 25, 1952 (17 F. R. 2821), June 26, 1952 (17 F. R. 
5833), and December 24, 1952 (18 F. R. 48), respectively, is hereby ap- 
proved and confirmed. 

Sec. 8. Leastne of OuTER CoNTINENTAL SHELF.—(a) In order to meet 
the urgent need for further exploration and development of the oil and gas 
deposits of the submerged lands of the outer Continental Shelf, the Secre- 
tary is authorized to grant to the highest responsible qualified bidder by 
competitive bidding under regulations promulgated in advance, oil and 
gas leases on submerged lands of the outer Continental Shelf which are 
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not covered by leases meeting the requirements of subsection (a) of section 
6 of this Act. The bidding shall be (1) by sealed bids, and (2) at the 
discretion of the Secretary, on the basis of a cash bonus with a royalty 
fixed by the Secretary at not less than 121% per centum in amount of value 
of the production saved, removed or sold, or on the basis of royalty, but 
at not less than the per centum above mentioned, with a cash bonus fixed by 
the Secretary. 

(b) An oil and gas lease issued by the Secretary pursuant to this sec- 
tion shall (1) cover a compact area not exceeding five thousand seven 
hundred and sixty acres, as the Secretary may determine, (2) be for a 
period of five years and as long thereafter as oil or gas may be produced 
from the area in paying quantities, or drilling or well reworking operations 
as approved by the Secretary are conducted thereon, (3) require the pay- 
ment of a royalty of not less than 12% per centum, in the amount or value 
of the production saved, removed, or sold from the lease, and (4) contain 
such rental provisions and such other terms and provisions as the Secretary 
may prescribe at the time of offering the area for lease. 

(c) In order to meet the urgent need for further exploration and develop- 
ment of the sulphur deposits in the submerged lands of the outer Conti- 
nental Shelf, the Secretary is authorized to grant to the qualified persons 
offering the highest cash bonuses on a basis of competitive bidding sulphur 
leases on submerged lands of the outer Continental Shelf which are not 
covered by leases which include sulphur and meet the requirements of 
subsection (a) of section 6 of this Act, and which sulphur leases shall be 
offered for bid by sealed bids and granted on separate leases from oil and 
gas leases, and for a separate consideration, and without priority or pref- 
erence accorded to oil and gas lessees on the same area. 

(d) A sulphur lease issued by the Secretary pursuant to this section shall 
(1) cover an area of such size and dimensions as the Secretary may de- 
termine, (2) be for a period of not more than ten years and so long there- 
after as sulphur may be produced from the area in paying quantities or 
drilling, well reworking, plant construction, or other operations for the 
production of sulphur, as approved by the Secretary, are conducted thereon, 
(3) require the payment to the United States of such royalty as may be 
specified in the lease but not less than 5 per centum of the gross production 
or value of the sulphur at the wellhead, and (4) contain such rental pro- 
visions and such other terms and provisions as the Secretary may by regu- 
lation prescribe at the time of offering the area for lease. 

(e) The Secretary is authorized to grant to the qualified persons offering 
the highest cash bonuses on a basis of competitive bidding leases of any 
mineral other than oil, gas, and sulphur in any area of the outer Conti- 
nental Shelf not then under lease for such mineral upon such royalty, 
rental, and other terms and conditions as the Secretary may prescribe at 
the time of offering the area for lease. 


OFFICIAL DOCUMENTS 119 


(f) Notice of sale of leases, and the terms of bidding, authorized by this 
section shall be published at least thirty days before the date of sale in 
accordance with rules and regulations promulgated by the Secretary. 

(g) All moneys paid to the Secretary for or under leases granted pur- 
suant to this section shall be deposited in the Treasury in accordance with 
section 9 of this Act. 

(h) The issuance of any lease by the Secretary pursuant to this Act, or 
the making of any interim arrangements by the Secretary pursuant to 
section 7 of this Act shall not prejudice the ultimate settlement or adjudi- 
cation of the question as to whether or not the area involved is in the outer 
Continental Shelf. 

(i) The Secretary may cancel any lease obtained by fraud or misrepre- 
sentation. 

(j) Any person complaining of a cancellation of a lease by the Secretary 
may have the Secretary’s action reviewed in the United States District 
Court for the District of Columbia by filing a petition for review within 
sixty days after the Secretary takes such action. 

Sec. 9. Duisposirion oF REvENUES.—AIl rentals, royalties, and other 
sums paid to the Secretary or the Secretary of the Navy under any lease on 
the outer Continental Shelf for the period from June 5, 1950, to date, and 
thereafter shall be deposited in the Treasury of the United States and 
credited to miscellaneous receipts. 

Sec. 10. Rerunps.—(a) Subject to the provisions of subsection (b) 
hereof, when it appears to the satisfaction of the Secretary that any person 
has made a payment to the United States in connection with any lease under 
this Act in excess of the amount he was lawfully required to pay, such 
excess shall be repaid without interest to such person or his legal repre- 
sentative, if a request for repayment of such excess is filed with the Secre- 
tary within two years after the making of the payment, or within ninety 
days after the effective date of this Act. The Secretary shall certify the 
amounts of all such repayments to the Secretary of the Treasury, who is 
authorized and directed to make such repayments out of any moneys in 
the special account established under section 9 of this Act and to issue his 
warrant in settlement thereof. 

(b) No refund of or credit for such excess payment shall be made until 
after the expiration of thirty days from the date upon which a report giving 
the name of the person to whom the refund or credit is to be made, the 
amount of such refund or credit, and a summary of the facts upon which 
the determination of the Secretary was made is submitted to the President 
of the Senate and the Speaker of the House of Representatives for trans- 
mittal to the appropriate legislative committee of each body, respectively: 
Provided, That if the Congress shall not be in session on the date of such 
submission or shall adjourn prior to the expiration of thirty days from the 
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date of such submission, then such payment or credit shall not be made 
until thirty days after the opening day of the next succeeding session 
of Congress. 

Sec. 11. GroLogicaL AND GropHysIcAL agency of 
the United States and any person authorized by the Secretary may conduct 
geological and geophysical explorations in the outer Continental Shelf, 
which do not interfere with or endanger actual operations under any lease 
maintained or granted pursuant to this Act, and which are not unduly 
harmful to aquatic life in such area. 

Sec. 12. Reservations.—(a) The President of the United States may, 
from time to time, withdraw from disposition any of the unleased lands of 
the outer Continental Shelf. 

(b) In time of war, or when the President shall so prescribe, the United 
States shall have the right of first refusal to purchase at the market price 
all or any portion of any mineral produced from the outer Continental 
Shelf. 

(ec) All leases issued under this Act, and leases, the maintenance and 
operation of which are authorized under this Act, shall contain or be 
construed to contain a provision whereby authority is vested in the Secre- 
tary, upon a recommendation of the Secretary of Defense, during a state 
of war or national emergency declared by the Congress or the President 
of the United States after the effective date of this Act, to suspend opera- 
tions under any lease; and all such leases shall contain or be construed to 
contain provisions for the payment of just compensation to the lessee whose 
operations are thus suspended. 

(d) The United States reserves and retains the right to designate by 
and through the Secretary of Defense, with the approval of the President, 
as areas restricted from exploration and operation that part of the outer 
Continental Shelf needed for national defense; and so long as such designa- 
tion remains in effect no exploration or operations may be conducted on any 
part of the surface of such area except with the concurrence of the Secre- 
tary of Defense; and if operations or production under any lease thereto- 
fore issued on lands within any such restricted area shall be suspended, 
any payment of rentals, minimum royalty, and royalty prescribed by such 
lease likewise shall be suspended during such period of suspension of 
operation and production, and the term of such lease shall be extended by 
adding thereto any such suspension period, and the United States shall be 
liable to the lessee for such compensation as is required to be paid under 
the Constitution of the United States. 

(e) All uranium, thorium, and all other materials determined pursuant 
to paragraph (1) of subsection (b) of section 5 of the Atomic Energy Act 
of 1946, as amended, to be peculiarly essential to the production of fission- 
able material, contained, in whatever concentration, in deposits in the sub- 
soil or seabed of the outer Continental Shelf are hereby reserved for the 
use of the United States. 
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(f) The United States reserves and retains the ownership of and the 
right to extract all helium, under such rules and regulations as shall be 
prescribed by the Secretary, contained in gas produced from any portion 
of the outer Continental Shelf which may be subject to any lease main- 
tained or granted pursuant to this Act, but the helium shall be extracted 
from such gas so as to cause no substantial delay in the delivery of gas 
produced to the purchaser of such gas. 

Sec. 13. PEeTroLeuM ReEseRVE EXecuTIVE OrDER REPEALED.— 
Executive Order Numbered 10426, dated January 16, 1953, entitled ‘‘Set- 
ting Aside Submerged Lands of the Continental Shelf as a Naval Petroleum 
Reserve,’’ is hereby revoked. 

Sec. 14. Prior CLtarms Not Arrecrep.—Nothing herein contained shall 
affect such rights, if any, as may have been acquired under any law of 
the United States by any person in lands subject to this Act and such 
rights, if any, shall be governed by the law in effect at the time they may 
have been acquired: Provided, however, That nothing herein contained is 
intended or shall be construed as a finding, interpretation, or construction 
by the Congress that the law under which such rights may be claimed in 
fact applies to the lands subject to this Act or authorizes or compels the 
granting of such rights in such lands, and that the determination of the 
applicability or effect of such law shall be unaffected by anything herein 
contained. 

Sec. 15. Report py SecreTary.—<As soon as practicable after the end 
of each fiscal year, the Secretary shall submit to the President of the 
Senate and the Speaker of the House of Representatives a report detailing 
the amounts of all moneys received and expended in connection with the 
administration of this Act during the preceding fiscal year. 

Sec. 16. Appropriations.—There is hereby authorized to be appropri- 
ated such sums as may be necessary to carry out the provisions of this Act. 

Sec. 17. Separapmity.—If any provision of this Act, or any section, 
subsection, sentence, clause, phrase or individual word, or the application 
thereof to any person or circumstance is held invalid, the validity of the 
remainder of the Act and of the application of any such provision, section, 
subsection, sentence, clause, phrase or individual word to other persons and 
circumstances shall not be affected thereby. 


Approved August 7, 1953. 


TENTH INTER-AMERICAN CONFERENCE 


Caracas, Venezuela, March 1-28, 1954 


RESOLUTIONS ! 


XCIII 


DECLARATION OF SOLIDARITY FOR THE PRESERVATION OF THE POLITICAL 
INTEGRITY OF THE AMERICAN STATES AGAINST THE INTERVENTION 
OF INTERNATIONAL COMMUNISM 


WHEREAS: 


The American Republics at the Ninth International Conference of Amer- 
ican States declared that international communism, by its anti-democratic 
nature and its interventionist tendency, is incompatible with the concept of 
American freedom, and resolved to adopt within their respective territories 
the measures necessary to eradicate and prevent subversive activities ; 

The Fourth Meeting of Consultation of Ministers of Foreign Affairs 
recognized that, in addition to adequate internal measures in each state, 
a high degree of international cooperation is required to eradicate the 
danger which the subversive activities of international communism pose for 
the American states; and 

The aggressive character of the international communist movement con- 
tinues to constitute, in the context of world affairs, a special and immediate 
threat to the national institutions and the peace and security of the Ameri- 
can states, and to the right of each state to develop its cultural, political, 
and economic life freely and naturally without intervention in its internal 
or external affairs by other states, 


The Tenth Inter-American Conference 


I 
CoNDEMNS: 


The activities of the international communist movement as constituting 
intervention in American affairs; 


EXPRESSES : 

The determination of the American states to take the necessary measures 
to protect their political independence against the intervention of interna- 
tional communism, acting in the interests of an alien despotism; 


1 Final Act, signed March 28, 1954. Pan American Union, Congress and Conference 
Series, No. 33. 
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REITERATES : 

The faith of the peoples of America in the effective exercise of representa- 
tive democracy as the best means to promote their social and political 
progress ; and 

DECLARES : 

That the domination or control of the political institutions of any Ameri- 
can state by the international communist movement, extending to this 
Hemisphere the political system of an extra-continental power, would con- 
stitute a threat to the sovereignty and political independence of the Ameri- 
can states, endangering the peace of America, and would call for a Meeting 
of Consultation to consider the adoption of appropriate action in accordance 
with existing treaties. 


II 

RECOMMENDS: 

That, without prejudice to such other measures as they may consider 
desirable, special attention be given by each of the American governments 
to the following steps for the purpose of counteracting the subversive ac- 
tivities of the international communist movement within their respective 
jurisdictions: 


1. Measures to require disclosure of the identity, activities, and sources 
of funds of those who are spreading propaganda of the international com- 
munist movement or who travel in the interests of that movement, and of 
those who act as its agents or in its behalf; and 

2. The exchange of information among governments to assist in fulfilling 
the purpose of the resolutions adopted by the Inter-American Conferences 
and Meetings of Ministers of Foreign Affairs regarding international com- 
munism. 


III 


This declaration of foreign policy made by the American republics in 
relation to dangers originating outside this Hemisphere is designed to 
protect and not to impair the inalienable right of each American state 
freely to choose its own form of government and economic system and to 
live its own social and cultural life. 


XCV 
DECLARATION OF CARACAS 


The Tenth Inter-American Conference 


REAFFIRMS: 
The fundamental principles and aims of the Charter of the Organization 
of American States, the American Declaration of the Rights and Duties of 
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Man, the Universal Declaration of Human Rights, and the resolutions of 
the Organization that refer to those principles and aims; 


REITERATES : 

Recognition of the inalienable right of each American state to choose 
freely its own institutions in the effective exercise of representative democ- 
racy, as a means of preserving its political sovereignty, achieving its eco- 
nomic independence, and living its own social and cultural life, without 
intervention on the part of any state or group of states, either directly or 
indirectly, in its domestic or external affairs, and, particularly, without 
the intrusion of any form of totalitarianism ; 


RENEWS: 

The conviction of the American states that one of the most effective 
means of strengthening their democratic institutions is to increase respect 
for the individual and social rights of man, without any discrimination, 
and to maintain and promote an effective policy of economic well-being and 
social justice to raise the standard of living of their peoples; 


RESOLVES : 

To unite the efforts of all the American states to apply, develop, and 
perfect the above-mentioned principles, so that they will form the basis of 
firm and solidary action designed to attain, within a short time, the effective 
realization of the representative democratic system, the rule of social justice 
and security, and the economic and cultural cooperation essential to the 
mutual well-being and prosperity of the peoples of the Continent; and 


DECLARES : 
That this resolution shall be known as the ‘‘ Declaration of Caracas.’’ 


XCVI 
COLONIES AND OcCUPIED TERRITORIES IN AMERICA 


WHEREAS: 

The common devotion to liberty of the peoples of America has its roots 
in the achievement of emancipation, and inter-American solidarity will not 
acquire its true breadth and depth so long as there remain on the Continent 
territories occupied by extracontinental countries and peoples deprived 
of the right to govern themselves; 

The present stage of evolution of these peoples, which has given them the 
consciousness of their right to self-determination, makes more urgent than 
ever the final elimination of colonialism in any of its forms; and 

As a result of their devotion to the pacific settlement of international 
disputes, the use of force to maintain colonialism and the occupation of 
territories in America affects the American republics, 
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The Tenth Inter-American Conference 


RESOLVES : 


1. To declare that it is the will of the peoples of America that colonial- 
ism maintained against the desire of peoples, and the occupation of terri- 
tories, be definitively ended. 

2. To express the sympathy of the American republics with the legiti- 
mate aspiration of now-subject peoples to attain their sovereignty. 

3. To proclaim the solidarity of the American republics with the just 
claims of the peoples of America with respect to the territories occupied by 
extracontinental countries. 

4. To reiterate the faith of the American republics in the methods of 
pacific settlement set forth in treaties in effect, and to repudiate the use 
of force to maintain colonial systems and the occupation of territories in 
America. 


XCVII 


COLONIES IN AMERICAN TERRITORY 


WHEREAS: 

Resolution XX XIII of the Ninth International Conference of American 
States expressed the common aspiration of the American states that the 
colonial system on the Continent should be brought to an end; 

The American Committee on Dependent Territories, appointed by the 
Ninth International Conference of American States, submitted a report, 
which had been entrusted to it by the aforementioned Conference ; 

America will have fully realized its historical destiny and fulfilled its 
mission of liberty only when there are no more American territories under 
the colonial system of extracontinental nations; 

It is necessary, through pacific means and with the understanding and 
assistance of the interested extracontinental countries, to find the best way 
to enable the above-mentioned territories to organize their own autonomous 
existence, so that they will be converted into sovereign members of the 
community of nations; 

It is a permanent aspiration of the peoples of this Hemisphere to con- 
tribute to the end that the aforementioned territories may emerge from the 
present regime of subordination in order to participate, on a basis of 
equality and independence, in the benefits of the American community and 
the responsibilities of international life; 

The Charter of the United Nations assigns to the administering powers 
the ‘‘sacred trust’’ of developing the ability of non-self-governing terri- 
tories to govern themselves, and to assist them in the development of their 
free political institutions ; 

The member states of the Organization of American States are likewise 
members of the United Nations, of which the Organization is a regional 


OFFICIAL DOCUMENTS 127 


agency, under Article 52 (2) of the United Nations Charter and Article 
1 of the Charter of the Organization of American States; and 

Both the American states and the extracontinental powers are thus 
competent, with respect to common problems, to study and concern them- 
selves with promoting the application of the provisions of the United 
Nations Charter, with a view to the effective realization of the high aims 
that inspired them, 


The Tenth Inter-American Conference 

RESOLVES : 

1. To declare the necessity that the extracontinental countries having 
colonies in the territory of America not delay in carrying to completion the 
measures contained in the provisions of the United Nations Charter in 
order to make it possible for the respective peoples to exercise fully their 
right of self-determination, so that colonialism in America shall be defin- 
itively eliminated. 

2. To declare that the present resolution does not refer to territories that 
are the subject of litigation or claim between extracontinental countries 
and some American republics. 

3. To transmit to the United Nations all the texts of the discussions re- 
garding topic 2 of the Agenda of the Tenth Inter-American Conference. 


CIil 


PROTOCOL TO THE CONVENTION ON DuTIES AND RIGHTS OF STATES 
IN THE EVENT OF CIVIL STRIFE 


WHEREAS: 


The Council of the Organization of American States transmitted to this 
Conference, as a working document, a Draft Protocol to the Habana Con- 
vention of 1928 on Duties and Rights of States in the Event of Civil Strife, 
prepared by one of its Committees; and 

Numerous amendments to that draft protocol have been submitted, which 
makes it advisable for the governments to express their views thereon 
directly and in due course, 


The Tenth Inter-American Conference 


RESOLVEs : 

1. To transmit to the Council of the Organization of American States the 
Draft Protocol to the Habana Convention of 1928 on Duties and Rights of 
States in the Event of Civil Strife, together with the amendments and ob- 
servations thereon submitted by the governments to this Conference for 
consideration. 

2. To request the Council of the Organization to study and modify, to 
the extent that may be necessary, the draft protocol, taking into considera- 
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tion the amendments and observations mentioned in paragraph 1, the ob- 
servations that the governments may wish to send, and the additional 
suggestions that the members of the Council might make during the study 
of that draft protocol. 

3. That when the protocol is approved by the Council of the Organization 
it be opened for signature by the governments, at the Pan American Union. 


CIV 


PRINCIPLES OF INTERNATIONAL LAW GOVERNING THE 
RESPONSIBILITY OF THE STATE 

WHEREAS: 

The General Assembly of the United Nations, during its Eighth Session, 
requested the International Law Commission to proceed to the codification 
of the principles of international law that govern the responsibility of the 
State; 

Pursuant to the provisions of the pertinent instruments, closer relations 
and cooperation between the International Law Commission of the United 
Nations and the inter-American organs charged with the development and 
codification of international law should be encouraged; and 

The American Continent has made a notable contribution to the develop- 
ment and to the codification of the principles of international law that 
govern the responsibility of the State, 


The Tenth Inter-American Conference 


RESOLVES : 

To recommend to the Inter-American Council of Jurists and its per- 
manent committee, the Inter-American Juridical Committee of Rio de 
Janeiro, the preparation of a study or report on the contribution the 
American Continent has made to the development and to the codification of 
the principles of international law that govern the responsibility of the 
State. 

LXXXIV 


CONSERVATION OF NATURAL Resources: THE CONTINENTAL SHELF 
AND MARINE WATERS 


WHEREAS: 

Progress in scientific research as well as technical progress have rendered 
possible the exploration and utilization of natural resources (biological, 
mineral, power, etc.) which exist in the oceanic waters, in strata submerged 
under the sea, and in the subsoil of the continental and insular shelf ; 

There is a geological continuity and physical unity between the insular 
and continental territory of each state and its respective submarine shelf, 
which forms a geographic unit with the adjoining land; 
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It is an obvious fact that technical development concerning the means 
of exploration and exploitation of the wealth of the submarine shelf and 
waters of the sea has resulted in the states’ proclaiming the right to 
protect, conserve, and develop these resources as well as to ensure their 
use and benefit; 

It is to the general interest to conserve such wealth and to utilize it 
properly for the benefit of the riparian state, the Continent, and the 
community of nations, as was recognized in the Economic Charter of the 
Americas and Resolution IX adopted at the Ninth International Confer- 
ence of American States, held in Bogota in 1948, which called to the 
attention of the American states the fact that the continued depletion of 
renewable natural resources is incompatible with the objective of a higher 
standard of living for the American peoples, since the progressive reduction 
of the potential supply of food and raw materials would eventually weaken 
the economies of the American republics; and 

It is desirable to promote, in cooperation with all the states of the Conti- 
nent, the development of scientific research in the field of oceanography, 


The Tenth Inter-American Conference 


REAFFIRMS: 

1. The interest of the American states in the national declarations or 
legislative acts that proclaim sovereignty, jurisdiction, control, or rights 
to exploitation or surveillance to a certain distance from the coast, of the 
submarine shelf and oceanic waters and the natural resources which may 
exist therein. 

2. That the riparian states have a vital interest in the adoption of legal, 
administrative, and technical measures for the conservation and prudent 
utilization of the natural resources existing in, or that may be discovered 
in, the areas mentioned, for their own benefit and that of the Continent 
and the community of nations; 


RESOLVES : 

1. That the Council of the Organization of American States shall convoke 
a Specialized Conference in the year 1955 for the purpose of studying as 
a whole the different aspects of the juridical and economic system govern- 
ing the submarine shelf, oceanic waters, and their natural resources in the 
light of present-day scientific knowledge. 

2. That the Council request pertinent inter-American organizations to 
render necessary cooperation in the preparatory work that the said Spe- 
cialized Conference requires; and 


RECOMMENDS : 
To the Council of the Organization of American States the study of the 
possibility of establishing in the Galapagos Islands, in agreement with the 
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Government of Ecuador, an Inter-American Oceanographic Institute which, 
in collaboration with other specialized organizations, shall give preferen- 
tial attention to scientific research in oceanography in its several fields 
(geological, historical, static, dynamic, biological, and economic) with a 
view to obtaining, through the cooperation of all the member states, a better 
understanding and utilization of the natural resources of oceanic waters, 
submerged strata, and the subsoil. 


XCIX 


PossIBILITY OF REVISING THE AMERICAN TREATY ON 
Paciric SETTLEMENT 


The Tenth Inter-American Conference 


RECOMMENDS : 

That the member states that may wish to do so, ratify the American 
Treaty on Pacific Settlement as soon as they find it possible or, in response 
to the inquiry entrusted to the Council of the Organization, state the reasons 
for their desire to introduce amendments to the aforementioned Treaty; 


AGREES : 

1. That the Council of the Organization of American States conduct an 
inquiry among the member states to ascertain the suitability of, and the 
appropriate opportunity for, proceeding to revise the American Treaty on 
Pacific Settlement; and that, if the decision is affirmative, the Inter-Ameri- 
ean Council of Jurists and its permanent committee, the Inter-American 
Juridical Committee, study the possibility of revising the Pact of Bogota, 
and formulate preliminary drafts of the various texts which may be ex- 
pected to be accepted. For the above-mentioned purposes, the Council of 
the Organization of American States shall transmit to the Inter-American 
Juridical Committee the minutes and other documents produced during the 
consideration of this matter by the Tenth Inter-American Conference. 

2. The results of the studies made by the Inter-American Council of 
Jurists and the Inter-American Juridical Committee shall be transmitted to 
the Council of the Organization of American States so that a report and the 
pertinent proposals may be prepared, which shall then be submitted to the 
Eleventh Inter-American Conference for consideration; and 


EXPRESSES : 

Its appreciation to the honorable Delegation of Brazil for the valuable 
contribution represented by Document 31, which it submitted to the Con- 
ference, on ‘‘Possibilities of Revision of the American Treaty on Pacific 
Settlement (Pact of Bogota) ’’. 
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C 


INTER-AMERICAN CourRT OF JUSTICE 

WHEREAS: 

In accordance with the criterion maintained at previous inter-American 
meetings, the Eighth International Conference of American States, in its 
Resolution XXV, recognized that the establishment of an Inter-American 
Court of International Justice is closely linked with the problems of peace 
in America, because justice is one of the elements that assure the free 
exercise of rights and serve to maintain a continental consciousness of 
harmony among the American states, based on the supremacy of juridical 
standards; and 

In this Conference, as at the Fourth Meeting of Consultation of Ministers 
of Foreign Affairs, many opinions have been expressed to the effect that an 
Inter-American Court of Justice should be established, 


The Tenth Inter-American Conference 


RESOLVEs : 

1. That the Council of the Organization of American States ascertain the 
position of each of the member states with respect to the idea of constituting 
an Inter-American Court of Justice, and that, in the event that there is a 
majority which pronounces favorably upon it, the Inter-American Council 
of Jurists and its permanent committee, the Inter-American Juridical Com- 
mittee, prepare a preliminary draft statute for the aforesaid Court, 
keeping in mind the studies which have been made for that purpose, in- 
cluding the draft presented for consideration to the Tenth Conference by 
the Government of El Salvador as well as the minutes and other documents 
produced during the examination of this matter by the Conference. 

2. That the Council of the Organization of American States, having 
before it the result of the work of the Inter-American Council of Jurists 
and the Inter-American Juridical Committee, prepare the report and 
definitive draft, and submit them to the Eleventh Inter-American Confer- 
ence for consideration, together with the draft relating to the possible re- 
vision of the Inter-American Treaty on Pacific Settlement (Pact of Bogota). 

3. To express its appreciation to the honorable Delegation of El Salvador 
for the valuable contribution represented by the Draft Statute on the Inter- 
American Court of Justice which it presented. 


CIT 


INTER-AMERICAN PEACE COMMITTEE 
WHEREAS: 
The Inter-American Peace Committee has submitted its second report 
regarding its establishment and its activities, and a draft resolution on its 
structure and functioning; 
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Peaceful relations have always been one of the highest aims both of the 
American republics individually and of the community today constituting 
the Organization of American States; and 

It is advisable to set down expressly and clearly the structure and basic 
standards of operation of the Inter-American Peace Committee, 


The Tenth Inter-American Conference 

RESOLVES : 

1. To express its confidence in the Inter-American Peace Committee and 
to continue that body, which was established by virtue of Resolution XIV 
of the Second Meeting of Consultation of Ministers of Foreign Affairs. 

2. To request the Council of the Organization of American States to 
prepare as soon as possible a new statute for the Inter-American Peace 
Committee, based on the draft prepared by the Committee and submitted 
to this Conference, and taking also into consideration the various amend- 
ments and observations submitted by the governments to the Conference, 
as well as any that their representatives may submit when the Council 
discusses this matter. 

3. That the draft referred to in paragraph 2 be submitted opportunely 
to the governments of the member states prior to its final approval by the 
Council. 

4. That the present Statute continue in force until the new one is ap- 
proved by the Council. 


STATEMENT OF THE DELEGATION OF THE UNITED STATES OF AMERICA 
ON THE FinaL ACT 


The United States of America, in signing the Final Act, confirms the 
positions taken by its delegation in the several committees and plenary 
sessions of the Conference; records here that its support of resolutions of 
the Conference is subject to appropriate action by its lawfully authorized 
agencies on those resolutions having financial implications, and subject 
to limitations contained in the Constitution of the United States, under 
which certain matters come within the competence of the respective States 
of the Union rather than of the Federal Government; and reiterates that 
the most effective way to promote human rights may be by education, ex- 
ample, and publicity. 


MUTUAL DEFENSE ASSISTANCE 


INDOCHINA—AGREEMENT BETWEEN THE UNITED STATES 
OF AMERICA AND CAMBODIA, FRANCE, LAOS, 
AND VIET-NAM 


Signed at Saigon, December 23, 1950; in force same date * 


The Government of the United States of America, and the Governments 
of Cambodia, France, Laos and Vietnam: 

Recognizing the common interest of the free peoples of the world in 
the maintenance of the independence, peace, and security of nations de- 
voted to the principles of freedom ; 

Considering that the Governments of Cambodia, France, Laos and 
Vietnam are engaged in a cooperative effort toward these goals as members 
of the French Union; 

Considering that, in furtherance of those common principles, the Govern- 
ment of the United States of America has enacted Public Law 329, 81st 
Congress,’ which permits the United States of America to furnish military 
assistance to certain other nations dedicated to those principles ; 

Desiring to set forth the understandings which shall govern the furnish- 
ings of military assistance by the United States of America under Public 
Law 329, 81st Congress, to the forces of the Associated States and the 
French Union in Indochina, 

Have agreed as follows: 

ARTICLE | 


Any assistance furnished under this agreement will be governed by the 
following basic considerations : 

1. All equipment, material and services, made available by the United 
States of America under the terms of this agreement to the States signatory 
to it, in accordance with their needs, will be furnished under such pro- 
visions, and subject to such terms, conditions and termination provisions of 
Public Law 329, 81st Congress, as amended,’ as affect the furnishing of 
such assistance, and such other applicable United States of America law 
as may hereafter come into effect. 

2. In accordance with the principles of mutual aid, each Government 
receiving equipment, material, or services from the Government of the 
United States of America under this agreement agrees to facilitate the 


* Treaties and Other International Acts Series, No. 2447, Department of State Publi- 
eation 5119. 
163 Stat. 714; 22 U. S. C. §$ 1571-1604 [this JouRNAL, Supp., Vol. 44 (1950), 
p- 29]. 
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production, transport, within its means, and the transfer to the Govern- 
ment of the United States of America for such period of time, in such 
quantities and upon such terms and conditions of purchase as may be 
agreed upon, of raw and semi-processed materials required by the United 
States of America as a result of deficiencies or potential deficiencies in its 
own resources, and which may be available in their territories. 

The conditions governing such transfers will be object of particular 
agreements and will take into account the needs of these states and the 
normal requirements of the French Union with respect to internal con- 
sumption and commercial export of such materials. 


ARTICLE II 


The signatory powers, recognizing that the effectiveness of military 
assistance will be enhanced if maximum use is made of existing facilities, 


Have resolved that: 


1. The Governments of Cambodia, France, Laos and Vietnam shall co- 
operate to assure the efficient reception, distribution and maintenance of 
such equipment and materials as are furnished by the United States of 
America for use in Indochina. 

2. Each Government receiving aid from the United States of America 
shall, unless otherwise agreed to by the Government of the United States 
of America, retain title to all such equipment, material or services so trans- 
ferred. 

3. Each Government receiving aid from the United States of America 
shall also retain full possession and control of the equipment, material or 
services to which they have such title, taking into account the accords and 
agreements which now exist between Cambodia, France, Laos and 
Vietnam. 

4. With respect to aid received from the United States of America, each 
State shall designate a member or representative of the High Military Com- 
mittee and authorize such person to receive from the Government of the 
United States of America the title to the materials received. Each State 
shall, as the need exists, provide for such extensions of that authority as may 
be necessary to insure the most efficient reception, distribution and mainte- 
nance of such equipment and materials as are furnished by the United 
States of America. 

5. For aid received from the United States of America destined ex- 
clusively for forces of the French Union in Indochina, the Commander in 
Chief of the French Forces in the Far East or his delegate shall be the 
person authorized to accept title. 
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ARTICLE III 


Taking into consideration the military conventions concluded between 
France and the Governments of Cambodia, Laos, and Vietnam, each Gov- 
ernment receiving grants of equipment, material or services from the 
Government of the United States of America pursuant to this agreement, 

Undertakes : 


1. To use effectively such assistance only within the framework of the 
mutual defense of Indochina. 

2. To take appropriate measures consistent with security to keep the 
public informed of operations under this agreement. 

3. To take security measures which will be agreed upon with the United 
States of America in each case to prevent the disclosure or compromise of 
classified articles, services, or information received under this agreement. 

4. To take appropriate action to prevent the illegal transportation into, 
out of, and within the area of Indochina, including the territorial waters 
thereof, of any equipment or materials substitutable for, or of similar 
category to, those being supplied by the United States of America under 
this agreement. 

5. To provide local currency for such administrative and operating 
expenses of the Government of the United States of America as may arise 
in Indochina in connection with this agreement, taking into account ability 
to provide such currency. An Annex to this agreement will be agreed be- 
tween the United States of America on one hand [and] the States of 
Cambodia, France, Laos and Vietnam on the other, with a view to making 
arrangements for the provision of local currency within the limits of an 
overall sum to be fixed by common agreement. 

6. To enter into any necessary arrangements of details with the Govern- 
ment of the United States of America with respect to patents, the use of 
local facilities, and all other matters relating to operations in connection 
with furnishing and delivering of materials in accordance with this agree- 
ment. 

7. To consult with the Government of the United States of America, from 
time to time, to establish means for the most practicable technical utiliza- 
tion of the assistance furnished pursuant to this agreement. 


ARTICLE IV 
To facilitate operations under this agreement, each Government agrees: 


1. To grant, except when otherwise agreed, duty-free treatment and 
exemption from taxation upon importation, exportation, or movement 
within Indochina, of products, material or equipment furnished by the 
United States in connection with this agreement. 
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2. To receive within its territory such personnel of the United States of 
America as may be required for the purposes of this agreement and to 
extend to such personnel facilities freely and fully to carry out their as- 
signed responsibilities, including observation of the progress and the tech- 
nical use made of the assistance granted. Such personnel will in their 
relations to the Government of the country to which they are assigned, 
operate as part of the diplomatic mission under the direction and control 
of the Chief of such missions of the Government which they are serving. 


ARTICLE V 


1. This agreement shall enter into force upon signature. Any party 
may withdraw from this agreement by giving written notice to all other 
parties three months in advance. 

2. The Annexes to this agreement form an integral part thereof. 

3. This agreement shall be registered with the Secretary General of the 
United Nations in compliance with the provisions of Article 102 of the 
Charter of the United Nations.’ 

In witness thereof the respective representatives, duly authorized for this 
purpose, have signed the present agreement. 

Done in quintuplicate in the English, Cambodian, French and Vietna- 
mese * languages at Saigon on this 23 day of December, 1950. 

All texts will be authentic, but in case of divergence, the English and 
French shall prevail. 

DonaLD R HEATH 
Huv VoORABONG 
V. Sal G. DE LATTRE 
[SEAL] 


ANNEX A 


In implementation of paragraph 5 of Article III of the agreement for 
Mutual Defense Assistance in Indochina, the Governments of Cambodia, 
France, Laos and Vietnam will deposit piasters at such times as requested 
in accounts designated by the diplomatic missions of the United States at 
Phnom Penh, Vientiane, and Saigon, not to exceed in total 6,142,230$ 
piasters for the use of these missions on behalf of the Government of the 
United States of America for administrative expenses in the States of 
Cambodia, Laos and Vietnam in connection with carrying out that agree- 
ment for the period ending June 30, 1951. 

The piasters will be furnished by each of the Governments of Cambodia, 
France, Laos and Vietnam in accordance with percentages agreed upon 
among the four Governments, taking into consideration the amount of mili- 
tary aid received by each Government. This Annex will be renewed with 


1 Treaty Series 993; 59 Stat. 1052. 
2 Also Laotian text. 
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appropriate modifications for the fiscal year ending June 30, 1952, and 
similarly thereafter before the end of each current fiscal year, for the dura- 
tion of the agreement. 

ANNEX B 


In recognition of the fact that personnel who are nationals of one 
country, including personnel temporarily assigned, will in their relations 
with the Government of the country to which they are assigned, operate 
as part of the Diplomatic Mission of the Government of their country under 
the direction and control of the Chief of that Mission, it is understood, in 
connection with Article IV, paragraph 2, of the Mutual Defense Assistance 
Agreement, that the status of such personnel, considered as part of the 
Diplomatic Mission of such other Government, will be the same as the 
status of personnel of corresponding rank of that Diplomatic Mission who 
are nationals of that country. 

The personnel will be divided into 3 categories: 


(a) Upon appropriate notification of the other, full diplomatic status 
will be granted to the senior military member and the senior Army, Navy 
and Air Force officer assigned thereto, and to their respective immediate 
deputies. 

(b) The second category of personnel will enjoy privileges and im- 
munities conferred by international custom, as recognized by each Govern- 
ment, to certain categories of personnel of the Diplomatic Mission of the 
other, such as the immunity from civil and criminal jurisdiction of the 
host country, immunity of official papers from search and seizure, right of 
free egress, exemption from customs duties or similar taxes or restrictions 
in respect of personally owned property imported into the host country 
by such personnel for their personal use and consumption, without preju- 
dice to the existing regulations on foreign exchange, exemption from in- 
ternal taxation by the host country upon salaries of such personnel. 
Privileges and courtesies incident to diplomatic status such as diplomatic 
automobile license plates, inclusion on the ‘‘Diplomatic List’’, and social 
courtesies may be waived by both Governments for this category of per- 
sonnel. 

(ec) The third category of personnel will receive the same status as the 
clerical personnel of the Diplomatic Mission. 

It is understood among the five Governments that the number of person- 
nel in the three categories above will be kept as low as possible. 


ANNEX C 


All the countries which are signatory to the agreement for Mutual De- 
fense Assistance in Indochina agree that the benefits of any modifications 
or ameliorations of this agreement in favor of any one of the contracting 
parties will be extended to all the countries party to the agreement. 
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AGREEMENT BETWEEN THE UNITED STATES OF AMERICA 
AND JAPAN 


Signed at Tokyo, March 8, 1954; in force May 1, 1954 * 


The Government of the United States of America and the Government 
of Japan, 

Desiring to foster international peace and security, within the framework 
of the Charter of the United Nations, through voluntary arrangements 
which will further the ability of nations dedicated to the purposes and 
principles of the Charter to develop effective measures for individual and 
collective self-defense in support of those purposes and principles; 

Reaffirming their belief as stated in the Treaty of Peace with Japan 
signed at the city of San Francisco on September 8, 1951 that Japan as a 
sovereign nation possesses the inherent right of individual or collective 
self-defense referred to in Article 51 of the Charter of the United Nations; 

Recalling the preamble of the Security Treaty between the United States 
of America and Japan, signed at the city of San Francisco on September 
8, 1951, to the effect that the United States of America, in the interest of 
peace and security, would maintain certain of its armed forces in and 
about Japan as a provisional arrangement in the expectation that Japan 
will itself increasingly assume responsibility for its own defense against 
direct and indirect aggression, always avoiding any armament which could 
be an offensive threat or serve other than to promote peace and security 
ip. accordance with the purposes and principles of the Charter of the 
United Nations ; 

Recognizing that, in the planning of a defense assistance progam for 
Japan, economic stability will be an essential element for consideration in 
the development of its defense capacities, and that Japan can contribute 
only to the extent permitted by its general economic condition and ¢a- 
pacities ; 

Taking into consideration the support that the Government of the United 
States of America has brought to these principles by enacting the Mutual 
Defense Assistance Act of 1949, as amended, and the Mutual Security Act 
of 1951, as amended, which provide for the furnishing of defense assistance 
by the United States of America in furtherance of the objectives referred to 
above; and 

Desiring to set forth the conditions which will govern the furnishing of 
such assistance ; 


Have agreed as follows: 
ARTICLE I 


1. Each Government, consistently with the principle that economic sta- 
bility is essential to international peace and security, will make available 


* Department of State Bulletin, Vol. 30, No. 771 (April 5, 1954), p. 520. 
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to the other and to such other governments as the two Governments signa- 
tory to the present Agreement may in each case agree upon, such equipment, 
materials, services, or other assistance as the Government furnishing such 
assistance may authorize, in accordance with such detailed arrangements 
as may be made between them. The furnishing and use of any such as- 
sistance as may be authorized by either Government shall be consistent with 
the Charter of the United Nations. Such assistance as may be made avail- 
able by the Government of the United States of America pursuant to the 
present Agreement will be furnished under those provisions, and subject 
to all of those terms, conditions and termination provisions of the Mutual 
Defense Assistance Act of 1949, the Mutual Security Act of 1951, acts 
amendatory and supplementary thereto, and appropriation acts thereunder 
which may affect the furnishing of such assistance. 

2. Each Government will make effective use of assistance received pur- 
suant to the present Agreement for the purposes of promoting peace and 
security in a manner that is satisfactory to both Governments, and neither 
Government, without the prior consent of the other, will devote such as- 
sistance to any other purpose. 

3. Each Government will offer for return to the other, in accordance with 
terms, conditions and procedures mutually agreed upon, equipment or ma- 
terials furnished under the present Agreement, except equipment and ma- 
terials furnished on terms requiring reimbursement, and no longer re- 
quired for the purposes for which it was originally made available. 

4. In the interest of common security, each Government undertakes not 
to transfer to any person not an officer or agent of such Government, or to 
any other government, title to or possession of any equipment, materials, 
or services received pursuant to the present Agreement, without the prior 
consent of the Government which furnished such assistance. 


ARTICLE II 


In conformity with the principle of mutual aid, the Government of 
Japan agrees to facilitate the production and transfer to the Government 
of the United States of America for such period of time, in such quantities 
and upon such terms and conditions as may be agreed upon of raw and 
semi-processed materials required by the United States of America as a 
result of deficiencies or potential deficiencies in its own resources, and 
which may be available in Japan. Arrangements for such transfers shall 
give due regard to requirements for domestic use and commercial export 
as determined by the Government of Japan. 


ArTICLE IIT 


1. Each Government will take such security measures as may be agreed 
upon between the two Governments in order to prevent the disclosure or 
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compromise of classified articles, services or information furnished by the 
other Government pursuant to the present Agreement. 

2. Each Government will take appropriate measures consistent with 
security to keep the public informed of operations under the present Agree- 
ment. 

ARTICLE IV 


The two Governments will, upon the request of either of them, make ap- 
propriate arrangements providing for the methods and terms of the ex- 
change of industrial property rights and technical information for defense 
which will expedite such exchange and at the same time protect private 
interests and maintain security safeguards. 


ARTICLE V 


The two Governments will consult for the purpose of establishing pro- 
cedures whereby the Government of Japan will so deposit, segregate, or 
assure title to all funds allocated to or derived from any programs of as- 
sistance undertaken by the Government of the United States of America 
so that such funds shall not be subject to garnishment, attachment, seizure 
or other legal process by any person, firm, agency, corporation, organization 
or government, when the Government of Japan is advised by the Govern- 
ment of the United States of America that any such legal process would 
interfere with the attainment of the objectives of the program of assistance. 


ARTICLE VI 


1. The Government of Japan will grant 
a. Exemption from duties and internal taxation upon importation or 
exportation to materials, supplies or equipment imported into or 
exported from its territory under the present Agreement or any 
similar agreement between the Government of the United States of 
America and the Government of any other country receiving as- 
sistance, except as otherwise agreed to; and 
b. Exemption from and refund of Japanese taxes, as enumerated in 
the attached Annex E, so far as they may affect expenditures of or 
financed by the Government of the United States of America effected 
in Japan for procurement of materials, supplies, equipment and 
services under the present Agreement or any similar agreement be- 
tween the Government of the United States of America and the 
Government of any other country receiving assistance. 


2. Exemption from duties and exemption from and refund of Japanese 
taxes as enumerated in the attached Annex E will apply, in addition, to any 
other expenditures of or financed by the Government of the United States 
of America for materials, supplies, equipment and services for mutual 
defense, including expenditures made in conformity with the Security 
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Treaty between the United States of America and Japan or any foreign 
aid program of the Government of the United States of America under the 
Mutual Security Act of 1951, as amended, or any acts supplementary, 
amendatory or successory thereto. 


ARTICLE VII 


1. The Government of Japan agrees to receive personnel of the Govern- 
ment of the United States of America who will discharge in the territory 
of Japan the responsibilities of the latter Government regarding equipment, 
muterials, and services furnished under the present Agreement, and who 
will be accorded facilities to observe the progress of the assistance furnished 
by the Government of the United States of America under the present 
Agreement. Such personnel who are nationals of the United States of 
America, including personnel temporarily assigned, will, in their relation- 
ships with the Government of Japan, operate as part of the Embassy of the 
United States of America under the direction and control of the Chief of 
the Diplomatic Mission, and will have the same privileges and immunities 
as are accorded to other personnel with corresponding rank in the Embassy 
of the United States of America. 

2. The Government of Japan will make available, from time to time, to 
the Government of the United States of America funds in yen for the ad- 
ministrative and related expenses of the latter Government in connection 
with carrying out the present Agreement. 


ArTICLE VIII 


The Government of Japan, reaffirming its determination to join in pro- 
moting international understanding and good will, and maintaining world 
peace, to take such action as may be mutually agreed upon to eliminate 
causes of international tension, and to fulfill the military obligations which 
the Government of Japan has assumed under the Security Treaty between 
the United States of America and Japan, will make, consistent with the 
political and economic stability of Japan, the full contribution permitted 
by its manpower, resources, facilities and general economic condition to the 
development and maintenance of its own defensive strength and the de- 
fensive strength of the free world, take all reasonable measures which may 
be needed to develop its defense capacities, and take appropriate steps to 
ensure the effective utilization of any assistance provided by the Govern- 
ment of the United States of America. 


ARTICLE IX 


1. Nothing contained in the present Agreement shall be construed to 
alter or otherwise modify the Security Treaty between the United States 
of America and Japan or any arrangements concluded thereunder. 
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2. The present Agreement will be implemented by each Government in 
accordance with the constitutional provisions of the respective countries. 


ARTICLE X 


1. The two Governments will, upon the request of either of them, consult 
regarding any matter relating to the application of the present Agreement 
or to operations or arrangements carried out pursuant to the present 
Agreement. 

2. The terms of the present Agreement may be reviewed at the request 
of either of the two Governments or amended by agreement between them at 
any time. 

ARTICLE XI 


1. The present Agreement shall come into force on the date of receipt by 
the Government of the United States of America of a written notice from 
the Government of Japan of ratification of the Agreement by Japan. 

2. The present Agreement will thereafter continue in force until one 
year after the date of receipt by either Government of a written notice of 
the intention of the other to terminate it, provided that the provisions of 
Article I, paragraphs 2, 3 and 4, and arrangements entered into under 
Article III, paragraph 1 and Article IV shall remain in force unless other- 
wise agreed by the two Governments. 

3. The Annexes to the present Agreement shall form an integral part 
thereof. 

4. The present Agreement shall be registered with the Secretariat of the 
United Nations. 

IN WITNESS WHEREOF the representatives of the two Governments, duly 
authorized for the purpose, have signed the present Agreement. 

Done in duplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo, this eighth day of March, one thousand nine hundred 
fifty-four. 

For the United States of America: 

JoHN M. ALLISON 
For Japan: 
Katsuo OKAZAKI 
ANNEX A 


In carrying out the present Agreement, the Government of the United 
States of America will give every consideration, to the extent that other 
factors will permit, to procurement in Japan of supplies and equipment to 
be made available to Japan, as well as to other countries, where feasible, 
and to providing information to and facilitating the training of technicians 
from Japan’s defense-production industries. In this connection, repre- 
sentatives of the Government of Japan stated that the development of 
Japan’s defense capacities will greatly be facilitated if the Government of 
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the United States of America will give consideration to assisting in the 
financing of Japan’s defense-production industries. 

The two Governments recognize the advisability of establishing adequate 
liaison between them to facilitate procurement by the Government of the 
United States of America in Japan. 


ANNEX B 


The security measures which the Government of Japan agrees to take 
pursuant to Article III, paragraph 1 will be such as would guarantee the 
same degree of security and protection as provided in the United States of 
America, and no disclosure to any person not an officer or agent of the 
Government of Japan of classified articles, services or information accepted 
by Japan, will be made without the prior consent of the Government of the 
United States of America. 

ANNEX C 


The two Governments recognize the benefits to be derived from the prin- 
ciple of standardization, and agree to the advisability of taking feasible 
joint measures to achieve that degree of standardization, with respect to 
specifications and quality, which will promote the effective utilization and 
maintenance of any assistance furnished under the present Agreement. 


ANNEX D 


In the interest of common security, the Government of Japan will co- 
operate with the Governments of the United States of America and other 
peace-loving countries in taking measures to control trade with nations 
which threaten the maintenance of world peace. 


ANNEX E 


To effectuate Article VI, the Governments of the United States of America 
and Japan agree as follows: 


1. The Japanese taxes referred to in Article VI, paragraph 1b and para- 
graph 2, are as follows: 


a. Commodity tax; 

b. Traveling tax; 

e. Gasoline tax; 

d. Electricity and gas tax. 


2. With respect to any present or future taxes of Japan not specifically 
referred to in this Annex which might be found to be applicable to the 
expenditures covered by Article VI, the two Governments will agree 
upon procedures for granting exemption and refund. 

3. Exemption from duties and exemption from and refund of Japanese 
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taxes will be applied upon appropriate certification by the Government 
of the United States of America. 

4. Materials, supplies and equipment imported into or procured by the 
Government of the United States of America in Japan exempt 
from duties and taxes under Article VI, shall not be disposed of in 
Japan except as such disposal may be authorized by the authorities 
of the United States of America and Japan in accordance with mutu- 
ally agreed conditions. 

5. Nothing in Article VI, or this Annex shall be construed to 


a. Require exemption from import or export procedures provided for 
by the laws of Japan, or 

b. Affect exemption from duties and internal taxation provided for by 
the laws of Japan in accordance with existing agreements and ar- 
rangements such as the Administrative Agreement under Article 
III of the Security Treaty between the United States of America 
and Japan. 

ANNEX F 


1. With respect to the facilities to be accorded by the Government of 
Japan to the personnel of the Government of the United States of America 
who, pursuant to Article VII of the present Agreement, will discharge in 
Japan responsibilities of the Government of the United States of America 
to observe the progress of assistance furnished in pursuance of the present 
Agreement, the two Governments agree that such facilities to be accorded 
shall be reasonable and not unduly burdensome upon the Government of 
Japan. 

2. The two Governments agree that the number of such personnel to be 
accorded diplomatic privileges will be kept as low as possible. 

3. It is understood between the two Governments that the status of such 
personnel of the nationality of the United States of America, considered 
part of the Diplomatic Mission of the Government of the United States of 
America, will be the same as the status of personnel of corresponding rank 
of the Embassy of the United States of America in Japan. 

Such personnel will be divided into three categories: 


a. Upon appropriate notification by the Government of the United States 
of America, full diplomatic status will be granted to the senior military 
member and the senior Army, Navy and Air Force officer assigned thereto, 
and to their respective immediate deputies. 

b. The second category of personnel will enjoy privileges and immunities 
conferred by international custom to certain categories of personnel of 
the Embassy of the United States of America in Japan, such as the im- 
munity from civil and criminal jurisdiction of Japan, immunity of official 
papers from search and seizure, right of free egress, exemption from cus- 
toms duties or similar taxes or restrictions in respect of personally owned 


144 


OFFICIAL DOCUMENTS 145 


property imported into Japan by such personnel for their personal use and 
consumption, without prejudice to the existing regulations on foreign 
exchange, exemption from internal taxation by Japan upon salaries of such 
personnel. Privileges and courtesies incident to diplomatic status such as 
diplomatic automobile license plates, inclusion on the ‘‘ Diplomatic List,’’ 
and social courtesies may be waived by the Government of the United States 
of America for this category of personnel. 

ce. The third category of personnel will receive the same status as the 
clerical personnel of the Embassy of the United States of America in Japan. 


ANNEX G 


1. The two Governments agree to restrict to the minimum necessary the 
amount of expenses to be made available from time to time by the Govern- 
ment of Japan pursuant to Article VII. 

2. The two Governments also agree that the Government of Japan may, 
in lieu of meeting the expenses referred to in the preceding paragraph, 
make available necessary and suitable real estate, equipment, supplies and 
services. 

3. The two Governments agree that, in consideration of the contributions 
in kind to be made available by the Government of Japan, the amount of 
yen to be made available as a cash contribution by the Government of Japan 
in accordance with arrangements as may be agreed upon between the two 
Governments. 

4. The contributions by the Government of Japan will be made available 
in accordance with arrangements as may be agreed upon between the two 
Governments. 

5. The two Governments further agree that, in consideration of the con- 
tributions in kind to be made available by the Government of Japan during 
the initial period from the date of coming into force of the present Agree- 
ment to March 31, 1955, the amount of cash contributions by the Government 
of Japan for such period shall not exceed Three Hundred Fifty-Seven Mil- 
lion Three Hundred Thousand Yen (Y357,300,000). 


ARRANGEMENTS FOR RETURN OF EQUIPMENT UNDER ARTICLE I OF THE 
Mutual DEFENSE ASSISTANCE AGREEMENT BETWEEN THE 
UNITED STATES OF AMERICA AND JAPAN 


The Government of the United States of America and the Government 
of Japan agree to the following arrangements under the Mutual Defense 
Assistance Agreement between the two countries signed today, respecting 
the disposition of equipment and materials furnished by the Government 
' of the United States of America under the said Agreement, and no longer 
required for the purposes for which originally made available: 


1. The Government of Japan will report to the Government of the United 
States of America, through the Military Assistance Advisory Group, such 
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equipment and materials furnished under end item programs as are no 
longer required in the furtherance of the Mutual Defense Assistance Agree- 
ment between the United States of America and Japan. The Military As- 
sistance Advisory Group shall not be precluded from drawing to the atten- 
tion of the authorities of the Government of Japan any equipment or 
materials which the Military Assistance Advisory Group considers to be 
within paragraph 3 of Article I of the said Agreement and when so notified 
the Government of Japan will enter into consultation with the Government 
of the United States of America concerning the return to the Government 
of the United States of America of such equipment and materials in ac- 
cordance with procedures set forth in the following paragraphs. 

2. The Government of the United States of America may accept title to 
such equipment and materials for transfer to a third country or for such 
other disposition as may be made by the Government of the United States 
of America. 

3. When title is accepted by the Government of the United States of 
America, such equipment and materials will be delivered free alongside 
ship at a Japanese port in case ocean shipment is required, or free on board 
inland carrier at a shipping point in Japan designated by the Military As- 
sistance Advisory Group in the event ocean shipping is not required, or, 
in the case of flight-deliverable aircraft, at such airfield in Japan as may 
be designated by the Military Assistance Advisory Group. 

4. Such equipment and materials reported no longer required by the 
Government of Japan and not accepted by the Government of the United 
States of America for redistribution or return will be disposed of as may be 
agreed between the Governments of the United States of America and 
Japan. 

5. Any salvage or scrap from equipment and materials furnished under 
the Mutual Defense Assistance Agreement shall be reported to the Govern- 
ment of the United States of America in accordance with paragraph 1 and 
shall be disposed of in accordance with paragraphs 2, 3 and 4 of the present 
Arrangements. Salvage or scrap which is not accepted by the Government 
of the United States of America will be used to support the defense effort 
of Japan or of other countries to which military assistance is being fur- 
nished by the Government of the United States of America. 

IN WITNESS WHEREOF the representatives of the two Governments, duly 
authorized for the purpose, have signed the present Arrangements. 

Done in duplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo, this eighth day of March, one thousand nine hundred 
fifty-four. 

For the Government of the United States of America: 

JoHN M. ALLISON 

For the Government of Japan: 

Katsuo OKAZAKI 
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UNITED STATES OF AMERICA-REPUBLIC OF KOREA TREATY 


Signed at Washington, October 1, 1953; ratified by the parties, 
but ratifications not yet exchanged * 


The Parties to this Treaty, 


Reaffirming their desire to live in peace with all peoples and all 
governments, and desiring to strengthen the fabric of peace in the 
Pacific area, 

Desiring to declare publicly and formally their common determina- 
tion to defend themselves against external armed attack so that no 
potential aggressor could be under the illusion that either of them 
stands alone in the Pacific area, 

Desiring further to strengthen their efforts for collective defense for 
the preservation of peace and security pending the development of a 
more comprehensive and effective system of regional security in the 
Pacific area, 

Have agreed as follows: 


ARTICLE | 


The Parties undertake to settle any international disputes in which they 
may be involved by peaceful means in such a manner that international 
peace and security and justice are not endangered and to refrain in their 
international relations from the threat or use of force in any manner 
inconsistent with the Purposes of the United Nations, or obligations as- 
sumed by any Party toward the United Nations. 


ARTICLE IT 


The Parties will consult together whenever, in the opinion of either of 
them, the political independence or security of either of the Parties is 
threatened by external armed attack. Separately and jointly, by self help 
and mutual aid, the Parties will maintain and develop appropriate means 
to deter armed attack and will take suitable measures in consultation and 
agreement to implement this Treaty and to further its purposes. 


ARTICLE IIT 


Each Party recognizes that an armed attack in the Pacific area on either 
of the Parties in territories now under their respective administrative 
control, or hereafter recognized by one of the Parties as lawfully brought 
under the administrative control of the other, would be dangerous to its 
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own peace and safety and declares that it would act to meet the common 
danger in accordance with its constitutional processes. 


ARTICLE IV 


The Republic of Korea grants, and the United States of America accepts, 
the right to dispose United States land, air and sea forces in and about the 
territory of the Republic of Korea as determined by mutual agreement. 


ARTICLE V 


This Treaty shall be ratified by the United States of America and the 
Republic of Korea in accordance with their respective constitutional 
processes and will come into force when instruments of ratification thereof 
have been exchanged by them at Washington. 


ARTICLE VI 


This Treaty shall remain in force indefinitely. Either Party may termi- 
nate it one year after notice has been given to the other Party. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this 
Treaty. 

Done in duplicate at Washington, in the English and Korean languages, 
this first day of October, 1953. 


For the United States of America: 
JOHN Foster DULLES 


For the Republic of Korea: 
Y. T. Pyun 


RESOLUTION OF RATIFICATION, WITH AN UNDERSTANDING, AS AGREED TO BY 
THE SENATE ON JANUARY 26, 1954 


Resolved (two-thirds of the Senators present concurring therein), That 
the Senate advise and consent to the ratification of Executive A, Eighty- 
third Congress, second session, a Mutual Defense Treaty Between the 
United States of America and the Republic of Korea, signed at Washington 
on October 1, 1953. 

It is the understanding of the United States that neither party is obli- 
gated, under Article III of the above treaty, to come to the aid of the other 
except in case of an external armed attack against such party; nor shall 
anything in the present treaty be construed as requiring the United States 
to give assistance to Korea except in the event of an armed attack against 
territory which has been recognized by the United States as lawfully 
brought under the administrative control of the Republic of Korea. 
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JOINT STATEMENT BY SECRETARY OF STATE DULLES AND 
PRESIDENT SYNGMAN RHEE 


August 8, 1953+ 


Our friendly and understanding consultations demonstrate clearly the 
determination of the United States and the Republic of Korea to stand 
together in cordial cooperation to achieve our common objectives, including 
the reunification of Korea. 

We have today initialed a draft of a Mutual Defense Treaty. That 
treaty is designed to unite our nations in common action to meet common 
danger and it will cement the ties which have brought us together to combat 
in Korea the menace of Communist aggression. 

Our two Governments will actively proceed with the constitutional proc- 
esses necessary to bring this treaty into full force and effect. These consti- 
tutional processes, in the case of the United States, require that the United 
States Senate consent to the ratification. The United States Senate, having 
adjourned this week, will not again be in regular session until next January. 
However, United States Senate leaders have been kept fully informed of 
the exchange of views which have led to the action we have taken today and 
it is our sincere hope that this will lead to prompt and favorable United 
States Senate action. 

Between now and the date when the Mutual Defense Treaty can be ex- 
pected to come into force and effect, our armed forces in Korea will be 
subject to the United Nations Command which will comply with the 
armistice terms. If, during this period, there should occur unprovoked 
armed attack by the Communist forces against the Republic of Korea in 
violation of the armistice, the UNC, including the Republic of Korea forces, 
would at once and automatically react, as such an unprovoked attack would 
be an attack upon and a threat to the UNC itself and to the forces under 
its command. Such reaction to an unprovoked armed attack would not be 
a new war but rather a resumption by the Communist forces of the active 
belligerency which the armistice has halted. The UNC will be constantly 
alert against such an attack. 

Our Governments will promptly negotiate agreements to cover the status 
of such forces as the United States may elect to maintain in Korea after 
the Mutual Defense Treaty comes into force and effect, and the availability 
to them of Korean facilities and services needed for the discharge of our 
common task. In the meantime, the Republic of Korea will continue to 
cooperate with the UNC and the status of UNC forces in Korea and the 
availability to them of Korean facilities and services will continue as at 
present. 


1 Senate Exec. A, 83rd Cong., 2d Sess., p. 5; Department of State Bulletin, Vol. 29, 
No. 738 (Aug. 17, 1953), p. 203. 
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The armistice contemplates that a political conference will be convened 
within 3 months, that is, prior to October 27, 1953. At that conference 
the United States delegation, in cooperation with the ROK delegation and 
other delegations from the UNC side, will seek to achieve the peaceful 
unification of historic Korea as a free and independent nation. We and our 
advisers have already had a full and satisfactory exchange of views which 
we hope and trust will establish a preparatory foundation for coordinated 
effort at the political conference. 

If, after the political conference has been in session for 90 days, it be- 
comes clear to each of our governments that all attempts to achieve these 
objectives have been fruitless and that the conference is being exploited 
by the Communist delegates mainly to infiltrate, propagandize, or otherwise 
embarrass the Republic of Korea, we shall then be prepared to make a con- 
current withdrawal from the conference. We will then consult further 
regarding the attainment of a unified, free, and independent Korea which 
is the postwar goal the United States set itself during World War II, 
which has been accepted by the United Nations as its goal and which will 
continue to be an object of concern of United States foreign policy. 

We recognize that the Republic of Korea possesses the inherent right of 
sovereignty to deal with its problems, but it has agreed to take no unilateral 
action to unite Korea by military means for the agreed duration of the 
political conference. 

We contemplate that the projected 3- to 4-year program for the rehabili- 
tation of the war-ruined Korean economy shall be coordinated through the 
combined economic board, under the joint chairmanship of the Korean and 
American representatives. This program contemplates the expenditure of 
approximately one billion dollars of funds, subject to appropriations 
thereof by the United States Congress. Two hundred million dollars has 
already been authorized, out of prospective defense savings. 

We have exchanged preliminary views with respect to various problems 
involving the maintenance and development of ROK land, air, and sea 
forces. 

We feel confident that the relationship thus established between our two 
Governments marks an important contribution to the developing of inde- 
pendence and freedom in the Far East. With unshaking faith in the 
principle of collective security, and with loyal adherence to the Charter 
of the United Nations, we intend to move forward together toward the 
achievement of our common objective—the restoration of a unified, demo- 
cratic, and independent Korean nation. 

There are no other agreements or understandings stated or implied re- 
sulting from these consultations other than those herein contained. 
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STATEMENT BY THE HONORABLE JOHN Foster DULLES, SECRETARY OF STATE, 
ON THE SIGNING OF THE MutTuaL DEFENSE TREATY BETWEEN 
THE REPUBLIC OF KOREA AND THE UNITED STATES 


October 1, 1953 * 


I am very glad today to have the honor of signing this treaty which last 
August President Rhee and I worked out together during my visit in 
Seoul. 

For more than 3 years the armed forces of the Republic of Korea and 
the United States have been joined together with the forces of our allies 
under the United Nations Command in repelling the Communist aggression. 
Thus the signing of this Mutual Defense Treaty between the Republic of 
Korea and the United States of America formalizes a relationship that has 
already been established between our countries. 

This treaty is a defense treaty firmly dedicated to peace. Its purpose 
is to deter aggression. We have no aggressive intentions toward any 
nation, but we must recognize that in a world where the forces of ag- 
gression still constitute a threat, constant preparedness and constant 
vigilance are the price of our freedom. Bitter experience has taught us 
that weakness invites aggression; that the requirement of peace and 
security is the maintenance of our strength. Like those treaties the United 
States has already concluded with the Philippines, Australia and New 
Zealand, and Japan, the treaty we have signed today is in full conformity 
with the aims and principles of the Charter of the United Nations. It 
affirms our belief that the security of an individual nation in the free world 
depends upon the security of its partners and constitutes another link in 
the collective security of the free nations of the Pacific. 

It is our intent to proceed actively to bring the treaty into full force 
and effect. In the United States, the constitutional processes require the 
consent of the United States Senate to the ratification. It is our sincere 
hope that the full exchange of views with its leaders which has taken place 
during the development of this treaty will lead to prompt and favorable 
action by the United States Senate when its next regular session convenes 
in January. 

As set forth in the joint statement of August 8 by President Rhee and 
myself, between now and the date when the Mutual Defense Treaty can 
be expected to come into force and effect, the armed forces of our two 
nations in Korea will be subject to the United Nations Command which 
will comply with the armistice terms. During this period, if there should 
be an unprovoked attack by Communist forces in violation of the armistice 


2 Senate Exec. A, 83rd Cong., 2d Sess., p. 7; Department of State Bulletin, Vol. 29, 
No. 746 (Oct. 12, 1953), p. 484. 
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terms, the United Nations Command would immediately and automatically 
react. 

In no way can this treaty be construed as prejudicing or prejudging a 
settlement of the Korean problem. It is an undertaking to settle by peace- 
ful means any international dispute in which the parties may be involved 
and to refrain in their international relations from the threat or use of 
force. 

Finally, I want to express our hopes that a political conference will be 
held and that a peaceful settlement of the problem of the long-suffering 
Korean people will be found. And again I wish to emphasize that the 
treaty we have signed today is evidence of our common desire for peace, 
and of our conviction that a strong resolve to resist aggression is a firm step 
toward this goal. 
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- NORTH ATLANTIC TREATY ORGANIZATION 


AGREEMENT ON THE STATUS OF THE NORTH ATLANTIC 
TREATY ORGANISATION, NATIONAL REPRESENTATIVES 
AND INTERNATIONAL STAFF? 


Signed at Ottawa September 20, 1951; in force May 18, 1954 


The States signatory to the present Agreement, 


Considering that for the exercise of their functions and the fulfilment 
of their purposes it is necessary that the North Atlantic Treaty Organi- 
sation, its international staff and the representatives of Member States 
attending meetings thereof should have the status set out hereunder, 


Have agreed as follows: 


PART I.—GENERAL 


ARTICLE 1 
In the present Agreement, 


(a) ‘‘the Organisation’’ means the North Atlantic Treaty Organisa- 
tion consisting of the Council and its subsidiary bodies; 

(b) ‘‘the Council’’ means the Council established under Article 9 of 
the North Atlantic Treaty and the Council Deputies; 

(c) ‘‘subsidiary bodies’’ means any organ, committee or service es- 
tablished by the Council or under its authority, except those to which, in 
accordance with Article 2, this Agreement does not apply; 

(d) ‘‘Chairman of the Council Deputies’’ includes, in his absence, 
the Vice-Chairman acting for him. 


1 Senate Exec. U, 82d Cong., 2d Sess.; Treaties and Other International Acts Series, 
No. 2992. Ratifications have been deposited on behalf of Canada, Denmark, Iceland, 
Luxembourg, The Netherlands, Norway, Turkey (signatory Oct. 2, 1953) and the 
United States. 

At the time of signature of the NATO Agreements on the Status of Forces, and 
Status of the Organization, National Representatives and International Staff, and the 
Protocol on the Status of International Military Headquarters, a declaration was made 
on behalf of the governments of Belgium, Luxembourg and The Netherlands that their 
forces and nationals ‘‘may not avail themselves of the provisions’’ of the agreements 
‘*to claim in the territory of one of the afore-mentioned Powers any exemption which 
they do not enjoy in their own territory, with respect to duties, taxes and other dues, 
which have been or will be standardized under the terms of conventions which have been 
or will be concluded for the purpose of bringing about the Economic Union of Belgium, 
Luxembourg and the Netherlands.’’ 
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ARTICLE 2 


The present Agreement shall not apply to any military headquarters 
established in pursuance of the North Atlantic Treaty nor, unless the 
Council decides otherwise, to any other military bodies. 


ARTICLE 3 


The Organisation and Member States shall co-operate at all times to 
facilitate the proper administration of justice, secure the observance of 
police regulations and prevent the occurrence of any abuse in connexion 
with the immunities and privileges set out in the present Agreement. If 
any Member State considers that there has been an abuse of any immunity 
or privilege conferred by this Agreement, consultations shall be held be- 
tween that State and the Organisation, or between the States concerned, 
to determine whether any such abuse has occurred, and, if so, to attempt 
to ensure that no repetition occurs. Notwithstanding the foregoing or any 
other provisions of this Agreement, a Member State which considers that 
any person has abused his privilege of residence or any other privilege or 
immunity granted to him under this Agreement may require him to leave 
its territory. 

PART II.—THE ORGANISATION 


ARTICLE 4 


The Organisation shall possess juridical personality; it shall have the 
capacity to conclude contracts, to acquire and dispose of movable and im- 
movable property and to institute legal proceedings. 


ARTICLE 5 


The Organisation, its property and assets, wheresoever located and by 
whomsoever held, shall enjoy immunity from every form of legal process 
except in so far as in any particular case the Chairman of the Council 
Deputies, acting on behalf of the Organisation, may expressly authorise 
the waiver of this immunity. It is, however, understood that no waiver of 
immunity shall extend to any measure of execution or detention of 
property. 

ARTICLE 6 

The premises of the Organisation shall be inviolable. Its property and 
assets, wheresoever located and by whomsoever held, shall be immune from 
search, requisition, confiscation, expropriation or any other form of inter- 
ference. 

ARTICLE 7 


The archives of the Organisation and all documents belonging to it or 
held by it shall be inviolable, wherever located. 


OFFICIAL DOCUMENTS 155 


ARTICLE 8 


1. Without being restricted by financial controls, regulations or mora- 
toria of any kind, 


(a) the Organisation may hold currency of any kind and operate ac- 
counts in any currency ; 

(b) the Organisation may freely transfer its funds from one country 
to another or within any country and convert any currency held by it 
into any other currency at the most favourable official rate of exchange 
for a sale or purchase as the case may be. 


2. In exercising its rights under paragraph 1 above, the Organisation 
shall pay due regard to any representations made by any Member State 
and shall give effect to such representations in so far as it is practicable 
to do so. 

ARTICLE 9 


The Organisation, its assets, income and other property shall be exempt: 


(a) from all direct taxes; the Organisation will not, however, claim 
exemption from rates, taxes or dues which are no more than charges for 
public utility services; 

(b) from all customs duties and quantitative restrictions on imports 
and exports in respect of articles imported or exported by the Organisa- 
tion for its official use; articles imported under such exemption shall not 
be disposed of, by way either of sale or gift, in the country into which 
they are imported except under conditions approved by the Government 
of that country; 

(c) from all customs duties and quantitative restrictions on imports 
and exports in respect of its publications. 


ARTICLE 10 


While the Organisation will not as a general rule claim exemption from 
excise duties and from taxes on the sale of movable and immovable prop- 
erty which form part of the price to be paid, nevertheless, when the Or- 
ganisation is making important purchases for official use of property on 
which such duties and taxes have been charged or are chargeable, Member 
States will whenever possible make the appropriate administrative arrange- 
ments for the remission or return of the amount of duty or tax. 


ARTICLE 11 


1. No censorship shall be applied to the official correspondence and other 
official communications of the Organisation. 

2. The Organisation shall have the right to use codes and to despatch 
and receive correspondence by courier or in sealed bags, which shall have 
the same immunities and privileges as diplomatic couriers and bags. 
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3. Nothing in this Article shall be construed to preclude the adoption 
of appropriate security precautions to be determined by agreement between 
a Member State and the Council acting on behalf of the Organisation. 


PART III.—REPRESENTATIVES OF MEMBER STATES 


ARTICLE 12 


Every person designated by a Member State as its principal permanent 
representative to the Organisation in the territory of another Member 
State, and such members of his official staff resident in that territory as 
may be agreed between the State which has designated them and the Or- 
ganisation and between the Organisation and the State in which they will 
be resident, shall enjoy the immunities and privileges accorded to diplo- 
matic representatives and their official staff of comparable rank. 


ARTICLE 13 


1. Any representative of a Member State to the Council or any of its 
subsidiary bodies who is not covered by Article 12 shall, while present in 
the territory of another Member State for the discharge of his duties, enjoy 
the following privileges and immunities: 


(a) the same immunity from personal arrest or detention as that ac- 
corded to diplomatic personnel of comparable rank; 

(b) in respect of words spoken or written and of acts done by him 
in his official capacity, immunity from legal process; 

(c) inviolability for all papers and documents; 

(d) the right to use codes and to receive and send papers or corre- 
spondence by courier or in sealed bags; 

(e) the same exemption in respect of himself and his spouse from 
immigration restrictions, aliens’ registration and national service obli- 
gations as that accorded to diplomatic personnel of comparable rank; 

(f) the same facilities in respect of currency or exchange restrictions 
as are accorded to diplomatic personnel of comparable rank; 

(g) the same immunities and facilities in respect of his personal bag- 
gage as are accorded to diplomatic personnel of comparable rank; 

(h) the right to import free of duty his furniture and effects at the 
time of first arrival to take up his post in the country in question, and, 
on the termination of his functions in that country, to re-export such 
furniture and effects free of duty, subject in either case to such con- 
ditions as the Government of the country in which the right is being 
exercised may deem necessary; 

(4) the right to import temporarily free of duty his private motor 
vehicle for his own personal use and subsequently to re-export such 
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vehicle free of duty, subject in either case to such conditions as the 
Government of the country concerned may deem necessary. 


2. Where the legal incidence of any form of taxation depends upon 
residence, a period during which a representative to whom this Article 
applies is present in the territory of another Member State for the dis- 
charge of his duties shall not be considered as a period of residence. In 
particular, he shall be exempt from taxation on his official salary and 
emoluments during such periods of duty. 

3. In this Article ‘‘representative’’ shall be deemed to include all repre- 
sentatives, advisers and technical experts of delegations. Each Member 
State shall communicate to the other Member States concerned, if they so 
request, the names of its representatives to whom this Article applies and 
the probable duration of their stay in the territories of such other Member 
States. 

ARTICLE 14 


Official clerical staff accompanying a representative of a Member State 
who are not covered by Articles 12 or 13 shall, while present in the territory 
of another Member State for the discharge of their duties, be accorded the 
privileges and immunities set out in paragraph 1 (b), (c), (e), (f), (h) 
and (4) and paragraph 2 of Article 13. 


ARTICLE 15 


Privileges and immunities are accorded to the representatives of Member 
States and their staffs not for the personal benefit of the individuals them- 
selves, but in order to safeguard the independent exercise of their func- 
tions in connection with the North Atlantic Treaty. Consequently a Mem- 
ber State not only has the right, but is under a duty to waive the immunity 
of its representatives and members of their staffs in any case where, in its 
opinion, the immunity would impede the course of justice and can be waived 
without prejudice to the purposes for which the immunity is accorded. 


ARTICLE 16 


The provisions of Articles 12 to 14 above shall not require any State 
to grant any of the privileges or immunities referred to therein to any 
person who is its national or to any person as its representative or ar 
a member of the staff of such representative. 


PART IV.—INTERNATIONAL STAFF AND EXPERTS ON MISSIONS 
FOR THE ORGANISATION 


ARTICLE 17 


The categories of officials of the Organization to which Articles 18 to 
20 apply shall be agreed between the Chairman of the Council Deputies 
and each of the Member States concerned. The Chairman of the Council 
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Deputies shall communicate to the Member States the names of the officials 
included in these categories. 
ARTICLE 18 


Officials of the Organisation agreed upon under Article 17 shall: 


(a) be immune from legal process in respect of words spoken or 
written and of acts done by them in their official capacity and within the 
limits of their authority; 

(b) be granted, together with their spouses and members of their 
immediate families residing with and dependent on them, the same im- 
munities from immigration restrictions and aliens’ registration as is 
accorded to diplomatic personnel of comparable rank; 

(c) be accorded the same facilities in respect of currency or exchange 
restrictions as are accorded to diplomatic personnel of comparable rank; 

(d) be given, together with their spouses and members of their im- 
mediate families residing with and dependent on them, the same re- 
patriation facilities in time of international crisis as are accorded to 
diplomatic personnel of comparable rank; 

(e) have the right to import free of duty their furniture and effects 
at the time of first arrival to take up their post in the country in question, 
and, on the termination of their functions in that country, to re-export 
such furniture and effects free of duty, subject in either case to such 
conditions as the Government of the country in which the right is being 
exercised may deem necessary ; 

(f) have the right to import temporarily free of duty their private 
motor vehicles for their own personal use and subsequently to re-export 
such vehicles free of duty, subject in either case to such conditions as 
the Government of the country concerned may deem necessary. 


ARTICLE 19 


Officials of the Organisation agreed under Article 17 shall be exempt 
from taxation on the salaries and emoluments paid to them by the Organi- 
sation in their capacity as such officials. Any Member State may, however, 
conclude an arrangement with the Council acting on behalf of the Organi- 
sation whereby such Member State will employ and assign to the Organisa- 
tion all of its nationals (except, if such Member State so desires, any not 
ordinarily resident within its territory) who are to serve on the interna- 
tional staff of the Organisation and pay the salaries and emoluments of 
such persons from its own funds at a scale fixed by it. The salaries and 
emoluments so paid may be taxed by such Member State but shall be 
exempt from taxation by any other Member State. If such an arrangement 
is entered into by any Member State and is subsequently modified or termi- 
nated, Member States shall no longer be bound under the first sentence 
of this Article to exempt from taxation the salaries and emoluments paid 
to their nationals. 
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ARTICLE 20 


In addition to the immunities and privileges specified in Articles 18 
and 19, the Executive Secretary of the Organisation, the Co-ordinator of 
North Atlantic Defence Production, and such other permanent officials of 
similar rank as may be agreed between the Chairman of the Council 
Deputies and the Governments of Member States, shall be accorded the 
privileges and immunities normally accorded to diplomatic personnel of 
comparable rank. 

ARTICLE 21 


1. Experts (other than officials coming within the scope of Articles 
18 to 20) employed on missions on behalf of the Organisation shall be 
accorded the following privileges and immunities so far as is necessary 
for the effective exercise of their functions while present in the territory 
of a Member State for the discharge of their duties: 


(a) immunity from personal arrest or detention and from seizure of 
their personal baggage; 

(b) in respect of words spoken or written or acts done by them in 
the performance of their official functions for the Organisation, immunity 
from legal process ; 

(c) the same facilities in respect of currency or exchange restrictions 
and in respect of their personal baggage as are accorded to officials of 
foreign Governments on temporary official missions; 

(d) inviolability for all papers and documents relating to the work 
on which they are engaged for the Organisation. 


2. The Chairman of the Council Deputies shall communicate to the 
Member States concerned the names of any experts to whom this Article 
applies. 

ARTICLE 22 


Privileges and immunities are granted to officials and experts in the 
interests of the Organisation and not for the personal benefit of the indi- 
viduals themselves. The Chairman of the Council Deputies shall have the 
right and the duty to waive the immunity of any official or expert in any 
ease where, in his opinion, the immunity would impede the course of 
justice and can be waived without prejudice to the interests of the 
Organisation. 

ARTICLE 23 


The provisions of Articles 18, 20 and 21, above shall not require any 
State to grant any of the privileges or immunities referred to therein to 
any person who is its national, except: 


(a) immunity from legal process in respect of words spoken or written 
or acts done by him in the performance of his official functions for the 
Organisation ; 
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(6) inviolability for all papers and documents relating to the work 
on which he is engaged for the Organisation; 

(c) facilities in respect of currency or exchange restrictions so far as 
necessary for the effective exercise of his functions. 


PART V.—SETTLEMENT OF DISPUTES 


ARTICLE 24 
The Council shall make provision for appropriate modes of settlement of : 


(a) disputes arising out of contracts or other disputes of a private 
character to which the Organisation is a party; 

(b) disputes involving any official or expert of the Organisation to 
whom Part IV of this Agreement applies who by reason of his official 
position enjoys immunity, if immunity has not been waived in accord- 
ance with the provisions of Article 22. 


PART VI.—SUPPLEMENTARY AGREEMENTS 


ARTICLE 25 


The Council acting on behalf of the Organisation may conclude with 
any Member State or States supplementary agreements modifying the 
provisions of the present Agreement, so far as that State or those States 
are concerned. 

PART VII.—FINAL PROVISIONS 


ARTICLE 26 


1. The present Agreement shall be open for signature by Member States 
of the Organisation and shall be subject to ratification. Instruments of 
ratification shall be deposited with the Government of the United States 
of America, which will notify all signatory States of each such deposit. 

2. As soon as six signatory States have deposited their instruments of 
ratification, the present Agreement shall come into force in respect of those 
States. It shall come into force in respect of each other signatory State, 
on the date of the deposit of its instrument of ratification. 


ARTICLE 27 


The present Agreement may be denounced by any Contracting State by 
giving written notification of denunciation to the Government of the United 
States of America, which will notify all signatory States of each such 
notification. The denunciation shall take effect one year after the receipt 
of the notification by the Government of the United States of America. 

In witness whereof the undersigned plenipotentiaries have signed the 
present Agreement. 
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Done in Ottawa this twentieth day of September, 1951, in French and 
in English, both texts being equally authoritative, in a single copy which 
shall be deposited in the archives of the Government of the United States 
of America which will transmit a certified copy to each of the signatory 
States. 


For the Kingdom of Belgium: 
A. DE STAERCKE. 
For Canada: 
L. D. Wiuaress. 
For the Kingdom of Denmark: 
STEENSEN-LETH. 
For France: 
Hervé ALPHAND. 
For Iceland: 
GUNNLAUGER PE£TURSSON. 
For Italy: 
A. Rossi-Loneal. 
For the Grand Duchy of Luxembourg: 
A. CLASEN. 
For the Kingdom of the Netherlands: 
A. W. L. Tsarpa van STARKENBORGH-STACHOUWER. 
For the Kingdom of Norway: 
Daa Bryn. 
For Portugal: 
Reserving the non-application of Article 6 in case of expropriation. 
R. ENNEs ULRICH. 
For the United Kingdom of Great Britain and Northern Ireland: 
F. R. Hover Mrmuar. 
For the United States of America: 
CuarLes M. Sporrorp. 


AGREEMENT ON THE STATUS OF THE NORTH ATLANTIC 
TREATY ORGANISATION, NATIONAL REPRESENTATIVES 
AND INTERNATIONAL STAFF 


Extract From the Summary Record of a Meeting of the North Atlantic 
Council Deputies Held on 12th December 1951 


The Council Deputies, having observed the discrepancies in the English 
and French texts of Articles 14 and 16 of the Agreement on the Status of 
the North Atlantic Treaty Organization, National Representatives and 
International Staff, signed in Ottawa on the 20th September, 1951, agree 
on behalf of their Governments that the English text is correct and the 
French text should read as follows: 
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ArTIcLE 14. Le personnel officiel de secrétariat qui accompagne le 
représentant d’un Etat membre et qui n’est pas visé aux articles 12 ou 
13 bénéficie, au cours de son séjour sur le territoire d’un autre Etat 
membre pour l’exercice de ses fonctions, des priviléges et immunités 
prévus au paragraphe 1 (b), (c), (e), (f), (h) et (i) et au paragraphe 
2 de l’article 13. 

ARTICLE 16. Les dispositions des articles 12 4 14 ci-dessus ne peuvent 
obliger un Etat a accorder 1’un quelconque des priviléges et immunités 
prévus par ces articles 4 un de ses ressortissants ou 4 un de ses repré- 
sentants, ainsi qu’ 4 un membre du personnel officiel de ce dernier. 


Dated this 12th day of December, 1951. 


WALRAVENS L D Wraress 
(Belgium) (Canada) 
STEENSEN-LETH E Borin ves Roziers 
(Denmark) (France) 
GUNNLAUGUR PETURSSON A 
(Iceland) (Italy) 
A CLASEN A R TaMMENOMS BAKKER 
(Luxembourg) (Netherlands) 
Dac Bryn R. ENNEs ULRICH 
(Norway) (Portugal) 
F R M. SPorrorpD 
(United Kingdom) (United States) 
AGREEMENT 


Since the Government of the United States desires to enter into an ar- 
rangement with the North Atlantic Council, acting on behalf of the North 
Atlantic Treaty Organisation, as provided in Article 19 of the Agreement 
on the Status of the North Atlantic Treaty Organisation, National Repre- 
sentatives and International Staff, signed at Ottawa, Canada, September 
20, 1951, it is, therefore, agreed by the Government of the United States 
and the North Atlantic Council Deputies, acting on behalf of the North 
Atlantic Treaty Organisation, as follows: 


1. Whenever the Organisation desires the services of a United States 
national, it will notify the Deputy United States Representative, North 
Atlantic Council of: (A) The nature of the position to be filled, (B) 
The qualifications which an individual must possess to fill the position, 
and (C) The salary which such individual would receive if employed 
by the North Atlantic Treaty Organisation. The Organisation may 
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notify the Government of the United States of the name(s) of any in- 
dividual(s) it deems acceptable for the position. 

2. The Government of the United States may assign to the Organisa- 
tion a United States national from its Government service who is ac- 
ceptable to the Organisation. The Government of the United States will 
provide security clearance for the individual concerned. 

3. The Government of the United States will pay any and all salaries 
and emoluments of United States nationals, who are employed by it and 
assigned to the Organisation, from its own funds at rates determined 
by the Government of the United States. 

4. The Organisation agrees that it will not pay salaries and emolu- 
ments to any citizen of the United States. 

5. The Organisation will credit to the United States the amounts of 
salaries and emoluments which would otherwise have been paid by the 
Organisation to the United States nationals and will deduct the total of 
such credits for each fiscal year from the amount assessed the Government 
of the United States by the Organisation, in respect of the annual con- 
tribution of the Government of the United States for the subsequent 
fiscal year. 


IN WITNESS WHEREOF, This Agreement is executed at London on this 29th 
day of September, 1951, by Sir F. R. Hoyer Millar, Vice-Chairman of the 
North Atlantic Council Deputies, on behalf of the North Atlantic Treaty 
Organisation, and by Charles M. Spofford, United States Deputy Repre- 
sentative to the North Atlantic Council, on behalf of the Government of 
the United States. 

F. R. Hover Mruar. 
M. SPoFForD. 


PROTOCOL ON THE STATUS OF INTERNATIONAL MILITARY 
HEADQUARTERS SET UP PURSUANT TO THE 
NORTH ATLANTIC TREATY * 


Signed at Paris August 28, 1952; in force April 10, 1954 


The Parties to the North Atlantic Treaty signed in Washington on 4th 
April, 1949. 

Considering that international military Headquarters may be estab- 
lished in their territories, by separate arrangement, under the North At- 
lantic Treaty, and 


1 Senate Exec. B, 83d Cong., 1st Sess.; Treaties and Other International Acts Series, 
No. 2978. Ratifications have been deposited on behalf of Belgium, Greece, Iceland, 
Luxembourg, The Netherlands, Norway, Turkey, and the United States. For declara- 
tions made at time of signature by Belgium, Luxembourg, and The Netherlands, see 
above, page 153, note 1. 
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Desiring to define the status of such Headquarters and of the personnel 
thereof within the North Atlantic Treaty area, 

Have agreed to the present Protocol to the Agreement signed in London 
on 19th June, 1951,? regarding the Status of their Forces: 


ARTICLE 1 
In the present Protocol the expression 


(a) ‘‘the Agreement’’ means the Agreement signed in London on 
19th June, 1951, by the Parties to the North Atlantic Treaty regarding 
the Status of their Forces; 

(b) ‘‘Supreme Headquarters’’ means Supreme Headquarters Allied 
Powers in Europe, Headquarters of the Supreme Allied Commander 
Atlantic and any equivalent international military Headquarters set 
up pursuant to the North Atlantic Treaty; 

(c) ‘‘Allied Headquarters’? means any Supreme Headquarters and 
any international military Headquarters set up pursuant to the North 
Atlantic Treaty which is immediately subordinate to a Supreme Head- 
quarters ; 

(d) ‘‘North Atlantic Council’? means the Council established by 
Article 9 of the North Atlantic Treaty or any of its subsidiary bodies 
authorised to act on its behalf. 


ARTICLE 2 


Subject to the following provisions of this Protocol, the Agreement shall 
apply to Allied Headquarters in the territory of a Party to the present 
Protocol in the North Atlantic Treaty area, and to the military and 
civilian personnel of such Headquarters and their dependents included 
in the definitions in sub-paragraphs (a), (b) and (c) of paragraph 1 of 
Article 3 of this Protocol, when such personnel are present in any such 
territory in connection with their official duties or, in the case of dependents, 
the official duties of their spouse or parent. 


ARTICLE 3 


1. For the purpose of applying the Agreement to an Allied Head- 
quarters the expressions ‘‘force,’’ ‘‘civilian component’’ and ‘‘depend- 
ent,’’ wherever they occur in the Agreement, shall have the meanings set 


out below: 


48 (1954), p. 83. 


(a) ‘‘force’’ means the personnel attached to the Allied Headquarters 
who belong to the land, sea or air armed services of any Party to the 
North Atlantic Treaty; 


2 Treaties and Other International Acts Series, No. 2846; this JounNaL, Supp., Vol. 
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(b) “‘civilian component’’ means civilian personnel who are not 
stateless persons, nor nationals of any State which is not a party to the 
Treaty, nor nationals of, nor ordinarily resident in the receiving State, 
and who are (i) attached to the Allied Headquarters and in the employ 
of an armed service of a Party to the North Atlantic Treaty or (ii) in 
such categories of civilian personnel in the employ of the Allied Head- 
quarters as the North Atlantic Council shall decide; 

(c) ‘‘dependent’’ means the spouse of a member of a force or civilian 
component, as defined in sub-paragraphs (a) and (b) of this para- 
graph, or a child of such member depending on him or her for support. 


2. An Allied Headquarters shall be considered to be a force for the 
purposes of Article II, paragraph 2 of Article V, paragraph 10 of Article 
VII, paragraphs 2, 3, 4, 7 and 8 of Article IX, and Article XIII, of the 
Agreement. 


ARTICLE 4 


The rights and obligations which the Agreement gives to or imposes 
upon the sending State or its authorities in respect of its forces or their 
civilian components or dependents shall, in respect of an Allied Head- 
quarters and its personnel and their dependents to whom the Agreement 
applies in accordance with Article 2 of the present Protocol, be vested 
in or attach to the appropriate Supreme Headquarters and the authorities 
responsible under it, except that 


(a) the right which is given by Article VII of the Agreement to the 
military authorities of the sending State to exercise criminal and dis- 
ciplinary jurisdiction shall be vested in the military authorities of the 
State, if any, to whose military law the person concerned is subject ; 

(b) the obligations imposed upon the sending State or its authorities 
by Article II, paragraph 4 of Article III, paragraphs 5 (a) and 6 (a) 
of Article VII, paragraphs 9 and 10 of Article VIII, and Article XIII, 
of the Agreement, shall attach both to the Allied Headquarters and to 
any State whose armed service, or any member or employee of whose 
armed service, or the dependent of such member or employee, is con- 
cerned ; 

(c) for the purposes of paragraphs 2 (a) and 5 of Article III, and 
Article XIV, of the Agreement, the sending State shall be, in the case 
of members of a force and their dependents, the State to whose armed 
service the member belongs, or, in the case of members of a civilian 
component and their dependents, the State, if any, by whose armed 
service the member is employed; 

(d) the obligations imposed on the sending State by virtue of para- 
graphs 6 and 7 of Article VIII of the Agreement shall attach to the 
State to whose armed service the person belongs whose act or omission 
has given rise to the claim or, in the case of a member of a civilian 
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component, to the State by whose armed service he is employed or, if 
there is no such State, to the Allied Headquarters of which the person 
concerned is a member. 

Both the State, if any, to which obligations attach under this para- 
graph and the Allied Headquarters concerned shall have the rights of 
the sending State in connection with the appointment of an arbitrator 
under paragraph 8 of Article VIII. 


ARTICLE 5 


Every member of an Allied Headquarters shall have a personal identity 
card issued by the Headquarters showing names, date and place of birth, 
nationality, rank or grade, number (if any), photograph and period of 
validity. This card must be presented on demand. 


ARTICLE 6 


1. The obligations to waive claims imposed on the Contracting Parties 
by Article VIII of the Agreement shall attach both to the Allied Head- 
quarters and to any Party to this Protocol concerned. 

2. For the purposes of paragraphs 1 and 2 of Article VIII of the 
Agreement, 


(a) property owned by an Allied Headquarters or by a Party to this 
Protocol and used by an Allied Headquarters shall be deemed to be 
property owned by a Contracting Party and used by its armed services; 

(b) damage caused by a member of a force or civilian component as 
defined in paragraph 1 of Article 3 of this Protocol or by any other 
employee of an Allied Headquarters shall be deemed to be damage caused 
by a member or employee of the armed services of a Contracting Party; 

(c) the definition of the expression ‘‘owned by a Contracting Party,’’ 
in paragraph 3 of Article VIII shall apply in respect of an Allied Head- 
quarters. 


3. The claims to which paragraph 5 of Article VIII of the Agreement 
applies shall include claims (other than contractual claims and claims to 
which paragraphs 6 or 7 of that Article apply) arising out of acts or 
omissions of any employees of an Allied Headquarters, or out of any other 
act, omission or occurrence for which an Allied Headquarters is legally 
responsible, and causing damage in the territory of a receiving State to 
third parties, other than any of the Parties to this Protocol. 


ARTICLE 7 


1. The exemption from taxation accorded under Article X of the Agree- 
ment to members of a force or civilian component in respect of their 
salaries and emoluments shall apply, as regards personnel of an Allied 
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Headquarters within the definitions in paragraph 1 (a) and (b) (i) of 
Article 3 of this Protocol, to salaries and emoluments paid to them as such 
personnel by the armed service to which they belong or by which they are 
employed, except that this paragraph shall not exempt any such member 
or employee from taxation imposed by a State of which he is a national. 

2. Employees of an Allied Headquarters of categories agreed by the 
North Atlantic Council, shall be exempted from taxation on the salaries 
and emoluments paid to them by the Allied Headquarters in their capacity 
as such employees. Any Party to the present Protocol may, however, 
conclude an arrangement with the Allied Headquarters whereby such 
Party will employ and assign to the Allied Headquarters all of its nationals 
(except, if such Party so desires, any not ordinarily resident within its 
territory) who are to serve on the staff of the Allied Headquarters and 
pay the salaries and emoluments of such persons from its own funds, at a 
scale fixed by it. The salaries and emoluments so paid may be taxed by 
the Party concerned but shall be exempted from taxation by any other 
Party. If such an arrangement is entered into by any Party to the 
present Protocol and is subsequently modified or terminated, Parties to 
the present Protocol shall no longer be bound under the first sentence of 
this paragraph to exempt from taxation the salaries and emoluments paid 
to their nationals. 

ARTICLE 8 


1. For the purpose of facilitating the establishment, construction, main- 
tenance and operation of Allied Headquarters, these Headquarters shall 
be relieved, so far as practicable, from duties and taxes, affecting expendi- 
tures by them in the interest of common defense and for their official and 
exclusive benefit, and each Party to the present Protocol shall enter into 
negotiations with any Allied Headquarters operating in its territory for 
the purpose of concluding an agreement to give effect to this provision. 

2. An Allied Headquarters shall have the rights granted to a force 
under Article XI of the Agreement subject to the same conditions. 

3. The provisions in paragraphs 5 and 6 of Article XI of the Agreement 
shall not apply to nationals of the receiving States, unless such nationals 
belong to the armed services of a Party to this Protocol other than the 
receiving State. 

4. The expression ‘‘duties and taxes’’ in this Article does not include 
charges for services rendered. 


ARTICLE 9 


Except in so far as the North Atlantic Council may decide otherwise, 


(a) any assets acquired from the international funds of an Allied 
Headquarters under its capital budget and no longer required by the 
Headquarters shall be disposed of under arrangements approved by the 
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North Atlantic Council and the proceeds shall be distributed among or 
eredited to the Parties to the North Atlantic Treaty in the proportions 
in which they have contributed to the capital costs of the Headquarters. 
The receiving State shall have the prior right to acquire any immovable 
property so disposed of in its territory, provided that it offers terms 
no less favourable than those offered by any third party; 

(b) any land, buildings or fixed installations provided for the use of 
an Allied Headquarters by the receiving State without charge to the 
Headquarters (other than a nominal charge) and no longer required 
by the Headquarters shall be handed back to the receiving State, and 
any increase or loss in the value of the property provided by the receiv- 
ing State resulting from its use by the Headquarters shall be determined 
by the North Atlantic Council (taking into consideration any applicable 
law of the receiving State) and distributed among or credited or debited 
to the Parties to the North Atlantic Treaty in the proportions in which 
they have contributed to the capital costs of the Headquarters. 


ARTICLE 10 


Each Supreme Headquarters shall possess juridical personality; it shall 
have the capacity to conclude contracts and to acquire and dispose of 
property. The receiving State may, however, make the exercise of such 
capacity subject to special arrangements between it and the Supreme 
Headquarters or any subordinate Allied Headquarters acting on behalf 
of the Supreme Headquarters. 


ARTICLE 11 


1. Subject to the provisions of Article VIII of the Agreement, a Supreme 
Headquarters may engage in legal proceedings as claimant or defendant. 
However, the receiving State and the Supreme Headquarters or any sub- 
ordinate Allied Headquarters authorised by it may agree that the receiving 
State shall act on behalf of the Supreme Headquarters in any legal pro- 
ceedings to which that Headquarters is a party before the courts of the 
receiving State. 

2. No measure of execution or measure directed to the seizure or attach- 
ment of its property or funds shall be taken against any Allied Head- 
quarters, except for the purposes of paragraph 6 (a) of Article VII and 
Article XIII of the Agreement. 


ARTICLE 12 


1. To enable it to operate its international budget, an Allied Head- 
quarters may hold currency of any kind and operate accounts in any 
currency. 
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2. The Parties to the present Protocol shall, at the request of an Allied 
Headquarters, facilitate transfers of the funds of such Headquarters from 
one country to another and the conversion of any currency held by an 
Allied Headquarters into any other currency, when necessary to meet the 
requirements of any Allied Headquarters. 


ARTICLE 13 


The archives and other official documents of an Allied Headquarters 
kept in premises used by those Headquarters or in the possession of any 
properly authorised member of the Headquarters shall be inviolable, unless 
the Headquarters has waived this immunity. The Headquarters shall, at 
the request of the receiving State and in the presence of a representative 
of that State, verify the nature of any documents to confirm that they are 
entitled to immunity under this Article. 


ARTICLE 14 


1. The whole or any part of the present Protocol or of the Agreement 
may be applied, by decision of the North Atlantic Council, to any inter- 
national military Headquarters or organisation (not included in the defi- 
nitions in paragraphs (b) and (c) of Article 1 of this Protocol) which is 
established pursuant to the North Atlantic Treaty. 

2. When the European Defence Community comes into being, the present 
Protocol may be applied to the personnel of the European Defence Forces 
attached to an Allied Headquarters and their dependents at such time and 
in such manner as may be determined by the North Atlantic Council. 


ARTICLE 15 


All differences between the Parties to the present Protocol or between any 
such Parties and any Allied Headquarters relating to the interpretation 
or application of the Protocol shall be settled by negotiation between the 
parties in dispute without recourse to any outside jurisdiction. Except 
where express provision is made to the contrary in the present Protocol 
or in the Agreement, differences which cannot be settled by direct negotia- 
tion shall be referred to the North Atlantic Council. 


ARTICLE 16 


1. Articles XV and XVII to XX of the Agreement shall apply as re- 
gards the present Protocol as if they were an integral part thereof, but 
so that the Protocol may be reviewed, suspended, ratified, acceded to, de- 
nounced or extended in accordance with those provisions independently 
from the Agreement. 

2. The present Protocol may be supplemented by bilateral agreement 
between the receiving State and a Supreme Headquarters, and the authori- 
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ties of a receiving State and a Supreme Headquarters may agree to give 
effect, by administrative means in advance of ratification, to any pro- 
visions of this Protocol or of the Agreement as applied by it. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed the 
present Protocol. 

Done in Paris this 28th day of August 1952, in the English and French 
languages, both texts being equally authoritative, in a single original which 
shall be deposited in the archives of the Government of the United States 
of America. The Government of the United States of America shall 
transmit certified copies thereof to all the signatory and acceding States. 


For the Kingdom of Belgium: 
ANDRE DE STAERCKE. 

For Canada: 
A. D. P. HEENEY. 

For the Kingdom of Denmark: 
SANDAGER JEPPESEN. 

For the United States of America: 
H. Draper, Jr. 

For France: 

Hervé ALPHAND. 

For the Kingdom of Greece: 
Pan. PIPINELIs. 

For Iceland: 
GUNNLAUGER PE£TURSSON. 

For Italy: 
A. Rossi-LonGHI. 

For the Grand Duchy of Luxembourg: 
G. HEIsBoure. 

For the Kingdom of Norway: 
S. Cur. SoMMERFELT. 

For the Kingdom of the Netherlands: 
A W L Tyarpa VAN STARKENBORGH §. 

For Portugal: 
H. CauDErRA QUEIROZ. 

For the United Kingdom of Great Britain and Northern Ireland: 
F. R. Hover Minar. 


For Turkey: 
Tana Carin. 
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component, to the State by whose armed service he is employed or, if 
there is no such State, to the Allied Headquarters of which the person 
concerned is a member. 

Both the State, if any, to which obligations attach under this para- 
graph and the Allied Headquarters concerned shall have the rights of 
the sending State in connection with the appointment of an arbitrator 
under paragraph 8 of Article VIII. 


ARTICLE 5 


Every member of an Allied Headquarters shall have a personal identity 
eard issued by the Headquarters showing names, date and place of birth, 
nationality, rank or grade, number (if any), photograph and period of 
validity. This card must be presented on demand. 


ARTICLE 6 


1. The obligations to waive claims imposed on the Contracting Parties 
by Article VIII of the Agreement shall attach both to the Allied Head- 
quarters and to any Party to this Protocol concerned. 

2. For the purposes of paragraphs 1 and 2 of Article VIII of the 
Agreement, 


(a) property owned by an Allied Headquarters or by a Party to this 
Protocol and used by an Allied Headquarters shall be deemed to be 
property owned by a Contracting Party and used by its armed services; 

(b) damage caused by a member of a force or civilian component as 
defined in paragraph 1 of Article 3 of this Protocol or by any other 
employee of an Allied Headquarters shall be deemed to be damage caused 
by a member or employee of the armed services of a Contracting Party; 

(c) the definition of the expression ‘‘owned by a Contracting Party,”’ 
in paragraph 3 of Article VIII shall apply in respect of an Allied Head- 
quarters. 


3. The claims to which paragraph 5 of Article VIII of the Agreement 
applies shall include claims (other than contractual claims and claims to 
which paragraphs 6 or 7 of that Article apply) arising out of acts or 
omissions of any employees of an Allied Headquarters, or out of any other 
act, omission or occurrence for which an Allied Headquarters is legally 
responsible, and causing damage in the territory of a receiving State to 
third parties, other than any of the Parties to this Protocol. 


ARTICLE 7 


1. The exemption from taxation accorded under Article X of the Agree- 
ment to members of a force or civilian component in respect of their 
salaries and emoluments shall apply, as regards personnel of an Allied 
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Headquarters within the definitions in paragraph 1 (a) and (b) (i) of 
Article 3 of this Protocol, to salaries and emoluments paid to them as such 
personnel by the armed service to which they belong or by which they are 
employed, except that this paragraph shall not exempt any such member 
or employee from taxation imposed by a State of which he is a national. 

2. Employees of an Allied Headquarters of categories agreed by the 
North Atlantic Council, shall be exempted from taxation on the salaries 
and emoluments paid to them by the Allied Headquarters in their capacity 
as such employees. Any Party to the present Protocol may, however, 
conclude an arrangement with the Allied Headquarters whereby such 
Party will employ and assign to the Allied Headquarters all of its nationals 
(except, if such Party so desires, any not ordinarily resident within its 
territory) who are to serve on the staff of the Allied Headquarters and 
pay the salaries and emoluments of such persons from its own funds, at a 
scale fixed by it. The salaries and emoluments so paid may be taxed by 
the Party concerned but shall be exempted from taxation by any other 
Party. If such an arrangement is entered into by any Party to the 
present Protocol and is subsequently modified or terminated, Parties to 
the present Protocol shall no longer be bound under the first sentence of 
this paragraph to exempt from taxation the salaries and emoluments paid 
to their nationals. 


ARTICLE 8 


1. For the purpose of facilitating the establishment, construction, main- 
tenance and operation of Allied Headquarters, these Headquarters shall 
be relieved, so far as practicable, from duties and taxes, affecting expendi- 
tures by them in the interest of common defense and for their official and 
exclusive benefit, and each Party to the present Protocol shall enter into 
negotiations with any Allied Headquarters operating in its territory for 
the purpose of concluding an agreement to give effect to this provision. 

2. An Allied Headquarters shall have the rights granted to a force 
under Article XI of the Agreement subject to the same conditions. 

3. The provisions in paragraphs 5 and 6 of Article XI of the Agreement 
shall not apply to nationals of the receiving States, unless such nationals 
belong to the armed services of a Party to this Protocol other than the 
receiving State. 

4. The expression ‘‘duties and taxes’’ in this Article does not include 
charges for services rendered. 


ARTICLE 9 


Except in so far as the North Atlantic Council may decide otherwise, 


(a) any assets acquired from the international funds of an Allied 
Headquarters under its capital budget and no longer required by the 
Headquarters shall be disposed of under arrangements approved by the 
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North Atlantic Council and the proceeds shall be distributed among or 
credited to the Parties to the North Atlantic Treaty in the proportions 
in which they have contributed to the capital costs of the Headquarters. 
The receiving State shall have the prior right to acquire any immovable 
property so disposed of in its territory, provided that it offers terms 
no less favourable than those offered by any third party; 

(b) any land, buildings or fixed installations provided for the use of 
an Allied Headquarters by the receiving State without charge to the 
Headquarters (other than a nominal charge) and no longer required 
by the Headquarters shall be handed back to the receiving State, and 
any increase or loss in the value of the property provided by the receiv- 
ing State resulting from its use by the Headquarters shall be determined 
by the North Atlantic Council (taking into consideration any applicable 
law of the receiving State) and distributed among or credited or debited 
to the Parties to the North Atlantic Treaty in the proportions in which 
they have contributed to the capital costs of the Headquarters. 


ARTICLE 10 


Each Supreme Headquarters shall possess juridical personality; it shall 
have the capacity to conclude contracts and to acquire and dispose of 
property. The receiving State may, however, make the exercise of such 
capacity subject to special arrangements between it and the Supreme 
Headquarters or any subordinate Allied Headquarters acting on behalf 
of the Supreme Headquarters. 


ARTICLE 11 


1. Subject to the provisions of Article VIII of the Agreement, a Supreme 
Headquarters may engage in legal proceedings as claimant or defendant. 
However, the receiving State and the Supreme Headquarters or any sub- 
ordinate Allied Headquarters authorised by it may agree that the receiving 
State shall act on behalf of the Supreme Headquarters in any legal pro- 
ceedings to which that Headquarters is a party before the courts of the 
receiving State. 

2. No measure of execution or measure directed to the seizure or attach- 
ment of its property or funds shall be taken against any Allied Head- 
quarters, except for the purposes of paragraph 6 (a) of Article VII and 
Article XIII of the Agreement. 


ARTICLE 12 


1. To enable it to operate its international budget, an Allied Head- 
quarters may hold currency of any kind and operate accounts in any 
currency. 
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2. The Parties to the present Protocol shall, at the request of an Allied 
Headquarters, facilitate transfers of the funds of such Headquarters from 
one country to another and the conversion of any currency held by an 
Allied Headquarters into any other currency, when necessary to meet the 
requirements of any Allied Headquarters. 


ARTICLE 13 


The archives and other official documents of an Allied Headquarters 
kept in premises used by those Headquarters or in the possession of any 
properly authorised member of the Headquarters shall be inviolable, unless 
the Headquarters has waived this immunity. The Headquarters shall, at 
the request of the receiving State and in the presence of a representative 
of that State, verify the nature of any documents to confirm that they are 
entitled to immunity under this Article. 


ARTICLE 14 


1. The whole or any part of the present Protocol or of the Agreement 
may be applied, by decision of the North Atlantic Council, to any inter- 
national military Headquarters or organisation (not included in the defi- 
nitions in paragraphs (b) and (c) of Article 1 of this Protocol) which is 
established pursuant to the North Atlantic Treaty. 

2. When the European Defence Community comes into being, the present 
Protocol may be applied to the personnel of the European Defence Forces 
attached to an Allied Headquarters and their dependents at such time and 
in such manner as may be determined by the North Atlantic Council. 


ARTICLE 15 


All differences between the Parties to the present Protocol or between any 
such Parties and any Allied Headquarters relating to the interpretation 
or application of the Protocol shall be settled by negotiation between the 
parties in dispute without recourse to any outside jurisdiction. Except 
where express provision is made to the contrary in the present Protocol 
or in the Agreement, differences which cannot be settled by direct negotia- 
tion shall be referred to the North Atlantic Council. 


ARTICLE 16 


1. Articles XV and XVII to XX of the Agreement shall apply as re- 
gards the present Protocol as if they were an integral part thereof, but 
so that the Protocol may be reviewed, suspended, ratified, acceded to, de- 
nounced or extended in accordance with those provisions independently 
from the Agreement. 

2. The present Protocol may be supplemented by bilateral agreement 
between the receiving State and a Supreme Headquarters, and the authori- 
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ties of a receiving State and a Supreme Headquarters may agree to give 
effect, by administrative means in advance of ratification, to any pro- 
visions of this Protocol or of the Agreement as applied by it. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed the 
present Protocol. 

Done in Paris this 28th day of August 1952, in the English and French 
languages, both texts being equally authoritative, in a single original which 
shall be deposited in the archives of the Government of the United States 
of America. The Government of the United States of America shall 
transmit certified copies thereof to all the signatory and acceding States. 


For the Kingdom of Belgium: 
AnprRE DE STAERCKE. 

For Canada: 
A. D. P. HEENEY. 

For the Kingdom of Denmark : 
SANDAGER JEPPESEN. 

For the United States of America: 
Wituiam H. Draper, JR. 

For France: 
Hervé ALPHAND. 

For the Kingdom of Greece: 
Pan. PIPINELIs. 

For Iceland: 
GUNNLAUGER PE£TURSSON. 

For Italy: 
A. Rossi-Loneut. 

For the Grand Duchy of Luxembourg: 
G. HEIsBoura. 

For the Kingdom of Norway: 
S. Cur. SoMMERFELT. 

For the Kingdom of the Netherlands: 
A W L TyarpbA VAN STARKENBORGH §S. 

For Portugal: 
H. QUEIROZ. 

For the United Kingdom of Great Britain and Northern Ireland: 
F. R. Hover Miuar. 

For Turkey: 
Tana CarRIN. 
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